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MAHAFFIE NOMINATION TO INTERSTATE COMMERCE 
COMMISSION—I952 


WEDNESDAY, MARCH 26, 1952 


Unirep Sratres SENATE, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D.C. 

The committee met in room G-—16, United States Capitol, Wash- 
ington, D. C., pursuant to notice, at 10 a. m., Senator Edwin C. John- 
son of Colorado (chairman) presiding. 

Present: Senators Johnson of Colorado, Magnuson, O’Conor, John- 
son of Texas, Hunt, Tobey, Capehart, Bricker, and Williams. 

The Cuairman. The hearing will come to order. Commissioner 
Mahaflie, will you come forward, please ? 


STATEMENT OF CHARLES D. MAHAFFIE, INTERSTATE COMMERCE 
COMMISSION 


The Cuarrman. I notice from this statement here that you were 
born in Olathe, Kans., December 5, 1884; that you got your A. B. 
degree at Kingfisher, Okla., in 1905; you are a Rhodes scholar from 
Oklahoma at Oxford, England, 1905-8: you were a member of St. 
John’s College B. C. L. Oxon, 1907; that you did postgraduate work 
at Oxford University in 1907 and 1908 with a degree of LL. D. 
(honorary) from Washington and Lee University in 1954. 

That you married Isabel Cooper August 25, 1928. You were in- 
structor in jurisprudence, Princeton University, 1908-09; practiced 
at Chickasha, Okla., 1909-11: Portland, Oreg., 1911-16; you were 
executive secretary, Conservation Commission of Oregon, 1913-16; 
treasurer of the Oregon Bar Association, 1914-16. 

You were solicitor for the Department of the Interior, Washington, 
1916-21; attorney for the United States Railroad Administration, 
1921-22; Director of Finance, Interstate Commerce Commission, 
1922-30; appointed member of the Interstate Commerce Commission, 
September 2, 1930; Chairman, 1936 and 1949; since 1936, member of 
the Legislative Committee, and since 1936, member of the Committee 
on Rules and Reports. 

You were in administrative charge of the Bureaus of Finance and 
Cost Finding; Chairman, division 1 (Administrative Division) since 
1942; member, division 4 (Finance Division) since 1930, and chair- 
man of that division since August 1946. 

You also were a member of the United States Nation: al Commission, 
Pan American Railway Congress Association since June 14, 1949; 
you were admitted to practice in the District of Columbia, Oklahoma, 
Oregon, and before the United States Supreme Court. 

That you are a Democrat, a member of the Cosmos Club of Wash- 
ington, and reside at 8012 O Street NW., also located with the Inter- 
state Commerce Commission, Washington, D. C. 
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You have had a very interesting career. 

Is there anv additional statement ydu care to make for the record in 
addition to this statement here, Mr. Mahattie ? 

Mr. Manarrre. No, Mr. Chairman; I think this is about all the 
data that I have. 

The CuarMan. This gives us about the information that we want. 
Off the record. 

(Discussion off the record.) 

The Cuatmman. [have this letter here from the practitioners. This 
is addressed to me and signed by R. Granville Curry, chairman of 
the Committee of the Interstate Commerce Commission Practitioners. 
It reads: 

Dear SeNaror JoHNSON: As chairman of the Committee of the Association of 
Interstate Commerce Practitioners on LCC appointments, my attention has been 
called by the executive secretary of this association to the fact that your com- 
mitee plans on March 26 to consider in executive session the nomination of Hon. 
Charles D. Mahattie for another term as a member of the Interstate Commerce 


Comumissiot 
Our committee is unanimously of the view that Commissioner Mahaffie is 
highly deserving of confirmation for another term, and we are writing to you 


with the thought that if at any time in connection with this matter it should 
appear necessary or appropriate to make a presentation in support of his con- 
firmation, we should appreciate having this opportunity, although we assume 
that this is unnecessary in view of the consideration to be given the nomination 
in executive session. 

The members of our committee, as shown on the attached sheet, are located 
throughout the country and include those representing important segments of 
the carrier and shipper industries concerned with regulation by the Interstate 
Commerce Commission. ‘These members are, as we believe you are, deeply 
concerned with maintaining the Interstate Commerce Commission on a high 
plane of public service. Commissioner Mahaffie, in our opinion, has contributed 
much to the high standing of this agency and has a record of distinguished 
service hardly equaled by any one who has served on this Commission. He is a 
career man Who was promoted from a directorship on the staff of the Commis- 
sion and who previously had wide experience as a practicing lawyer in Okla- 
homa and Oregon and as solicitor of the Interior Department in the District of 
Columbia. 

We feel that it is highly important in the publie interest that Commissioner 
Mahaffie’s nomination be confirmed 

With appreciation of your past courtesies and with best wishes, I am— 


And then follows a list of the special committee on appointments 
which I will insert in the record without reading it. 

(The list referred to is as follows:) 
SPECIAL COMMITTEE OF APPOINTMENT OF INTERSTATE COMMERCE COMMISSIONERS 


R. Granville Curry (chairman) South- J. W. Holloway, Executive Secretary, 


ern Building, Washington 5, D. C. Kansas-Missouri River Mills, 1212 
William W. Anderson, 1435 Oregon Board of Trade Building, Kansas 

Street, Denver, Colo. City 6, Mo. 
Charles E. Blaine, 900-2 Title & Trust Fred C. Leibold, Vice-President-Traffie, 

Building, Phoenix, Ariz. Consolidated Freightways, Inc., 2029 
Edwin H. Burgess, Vice-President and N. W. Quimby Street, Portland 8, 

(general Counsel, Baltimore & Ohio Oreg 

Railroad, Baltimore 1, Md. Allan P. Matthew, 1500 Balfour Build- 
Kenneth F. Burgess, Sidley, Austin, ing, San Francisco 4, Calif. 

B ess & Smith, 11 South LaSalle A. G. 'T. Moore, Traffic Manager, South- 

Street, Chicago 3, I] ern Pine Association, Canal Building, 
R. G. Cherry, 102—5 Third Trust Build New Orleans, La. 

ing, Gastonia, N. C, Kk. L. Peterson, Director of Traflic, Min- 
V um He. Day, Chambe of Com neapolis Traffic Association, 164 

mel SO Federal Street, Boston 10, Grain Exchange suilding, Minne- 


Mass apolis 15, Minn 
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SPECIAL COMMITTEE OF APPOINTMENT OF INTERSTATE COM MERCE 
CoM MISSIONERS—Continued 


A. L. Reed, 305 Empire Bank Building, A. H. Schwietert, Chicago Association 


Dallas 1, Tex. of Commerce and Industry, 1 North 
Edward D. Sheffe, Traffic Manager, LaSalle Street, Chicago 2, Ill. (As 
Esso Standard Oil Co., 15 West 51st president of Association of Inter- 
Street, New York 19, N. Y. state Commerce Commission Practi- 
Edgar Watkins, Jr., Munsey Building, tioners is ex officio member of com- 
Washington 4, D. C. mittee. ) 


The Ciuairman. I repeat that this statement, while submitted 
the best of faith, no doubt, I do not feel I can attach any weight to. 
However, without objection the whole thing will LO into the record. 

Senator Magnuson. In your statement you say that you are in 
Administrative Charge of the Bureaus of Finance and Accounts and 
Cost Finding; what does that mean ? 

Mr. Manarrime. There are two bureaus and perhaps the way it is 
stated is not entirely clear. The Bureau of Finance is one bureau and 
Accounts and Cost Finding is another. 

Senator Magnuson. I can understand Accounts and Cost Finding. 
You have a lot of that work. What do they mean by Bureau of 
Finance ¢ 

Mr. Manarriz. That is a Bureau that was created in 1920 when the 
Commission was given charge of security issues, of abandonment 
of lines, interlocking directorates, mergers and matters of that char- 
acter and it includes all readjustments of capital and things that are 
classified as finance, both rail and motor carrier so far as concerns 
security issues. 

Senator Maanuson. You deal with transportation, the problem of 
financing as it relates to transportation with different companies or 
different corporations ? 

Mr. Manarrim. That is correct. 

Senator Magnuson. What about the Administrative Division? 
That mentions that you are chairman of the Administrative Division 
within the ICC, is that correct ¢ 

Mr. Manarrir. That is correct, the matter of personnel, what they 
call housekeeping and things of that character—promotion, appoint- 
ments, and so forth. 

Senator Magnuson. What do you have with relation to the mari- 
time rates? Do you have a little division for that? 

Mr. Manarrie. In relation to the maritime—— 

Senator Magnuson. Rates, 

Mr. Manarrir. The rates are handled by our Bureau of Formal 
Cases and of course the tariffs are handied by our Bureau of Traffic. 

Senator Magnuson. It is not a separate division? Whatever the 
problem, it is put in its proper category ‘ 

Mr. Manarriz. That is correct. We have a separate Bureau of 
Water Carriers and Freight Forwarders to handle the administrative 
work in connection with those types of carriers but rate work and 
other work that is common to all types of tr: insportation is handled by 
the Bureau that handl-s that type of work generally. 

Senator Magnuson. The reason I asked this was there has been 
suggestion from time to time that you have a separate rate maritime 
division down there, but the way it is now whatever their problem is, 
you assign it to that division ¢ 
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Mr. Manarrte. The work is assigned to divisions pretty much in 
accordance with the work. 

Senator Magnuson. The type of work ? 

Mr. Mauarrie. The type of work. Iam on the Finance Division. 
That is Division 4. If a matter that relates to finance comes from 
any type of carrier, it comes to that division. We have two divisions 
who handle rate matters primarily, divisions 2 and 3, and a rate 
matter that affects a water carrier, forwarder, bus line, railroad, 
or truck line goes to the one or the other of those divisions, alter nately. 

Similarly, for other matters we try to have a division that is familiar 
with the type of work and not necessarily confined to a particular 
type of carrier. 

The CuatrmMan. Senator Kem, who will be late in arriving at this 
meeting, has asked me to announce for the public hearing and in the 
public hearing that he favors the nomination of Commissioner Mahaflie 
and will vote for his confirmation. He asks that that be made part 
of the record. 

Senator O’Conor. Mr. Mahaflie, although this would not necessarily 
bear on your qualifications, it is the only opportunity sometimes that 
we have of ascertaining certain facts, and because of your particular 
connection with it and your admitted qualifications in this field, I 
was wondering whether you could give us any enlightenment as to 
the reason for the : apparently long delays in the matter of receiverships 
and trusteeships. 

As a basis for the question I have studied over various receiver- 
ships that have been in existence, and TI just happen to notice you 
have the chart at your elbow there, and in studying them over I 
found there are seven railroads which, according to that chart—I 
might read them to indicate what I have in mind—the Tallulah Falls 
Railroad has been in receivership for 29 years; the Georgia & Florida 
for 28 years; the Missouri Pacific, with eight divisions, there on the 
second page, for 19 years; the Wisconsin Central for 18 years; the 
Meridian and Bigbee for 19 years; the Rio Grande for 23 years; 
and the Waco-Beaumont for 22 years. That is 153 years, or an average 
of 22 years for seven railroads. ‘That seems to be an interminable 
delay, and inasmuch as it was thought that under the Mahaffie Act 
this would be remedied—I merely bring that up because sometimes 
it seems a man in getting deserved credit also gets blame when it 
works the other way. I wondered whether you could indicate the 
reason for the very lengthy delays in such proceedings. 

Mr. Manarrte. I could not assign any one reason for that, but 
taking up those railroads, I would be gl: ud, if I may, to discuss them. 

The Georgia & F lorida, you will notice, has interest. in default 
of about $13,000,000. It is a small railroad. It has paid no taxes 
for along time. It simply has not had earnings sufficient to get out 
of receivership. It has been living on its property; it is delinquent 
in taxes, and bills have gone unp: aid. 

It has a prospect right now of its possibly emerging. The RFC, 
who are a large creditor, about 2 years ago approved a plan of 
rehabilitation and put a lot of new money into dieselizing the road. 
There were very extensive abandonments in connection w ith the plan, 
and for perhaps the first time in some 32 years, last year the Georgia 
& Florida made more than its operating expenses. It is possible 
it will emerge. I hope it will. But you can’t reorganize a railroad 
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that is not earning its operating expenses. There is no use to issue 
new securities and bring it out when it is at a deficit in operations. 
You can perhaps bring it out sometime when it would not earn its 
charges but costs of operations have to be met somehow. 

Senator Magnuson. W hy don’t you put it on the block? 

Senator O’Conor. While it is going on terrific charges are being 
incurred—lawyers’ fees, and so forth. I am not arguing against the 
lawyers or the trustees, but these charges are further working against 
its interests. 

Mr. Manarriz. That is correct, but the property cannot be shut 
down; these are public utilities. You have the problem, if you try to 
scrap it, of depriving the public of that service. 

One road that you did not enumerate, I — but which illus- 
trates that very nicely at the moment is peed vew York, Ontario & 
Western which has been in trusteeship since 1937. The court currently 
is holding hearings or started to hold hearings on applications by the 
bondholders who have had no inte rest, of course, in that time, and have 
had built up against them about $7,000,000 of administrative claims 
that presumably have priority over their bonds, They applied to 
scrap the road. It is quite a sizable road and serves quite a few com- 
munities who have no other railroad service. The opposition was such 
that the court declined to permit the bondholders to foreclose and 
scrap the road and the court is currently holding hearings on pro- 
posals to dismember it somewhat and to sell parts of it to different 
purchasers, part I think to be abandoned, and the principal parts to be 
sold to per iasers who will undertake to continue operations. That 
is the trouble with foreclosure. 

One other road you did not enumerate, I think, is the Florida-East 
Coast, where, on a finding of undue delay, in reorganizing under sec- 
tion 77 the court has now dismissed the proceeding as he may do under 
section 77 in case of undue delay, and has appointed receivers with a 
view to foreclosure and sale of the road. 

But in that case there is no question of abandonment. So the thing 
we had in the Georgia and Florida Railroad case that I was discussing 
is not the situation in that instance. 

Senator O’Conor. The reason I did not take those other roads, I 
just took the extreme instances which averaged some 20-odd years. 
Without going into details about each one, is there anything at all 
that could be suggested whereby further expedition might be accom- 
plished—any amendment to the Mahaflie Act, perhaps ¢ 

Mr. Manarrrie. I think the Mahaffie Act would not help in these 
vases that are in trusteeship. The Mahaflie Act permits a property 
with the acquiescence of enough security holders to propose a volun- 
tary adjustment, but properties such as we are talking about, I doubt 
if there would be that chance. 

Personally I think that one of the grave causes of delay in cases 
that are capable of being reorganized is in the intricacy of section 77. 
[ am perhaps somewhat at fault in that. I have testified a good deal 
about it and was before the committees when it was originally form- 
ulated in 1933 and amended in 1935. At that time I think none of us 
would have been audacious enough to suggest that one proceeding 
only instead of these two before the court and the Commission would 
meet the legal requirements. As it is, when the Commission approves, 
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after extensive hearings, a plan, it goes to the district court who then 
must hold hearings and approve or disapprove it. Immediately the 
court acts, the way is open to appeal the decision all the way to the 
Supreme Court which means, if it takes the normal course, a period 
of perhaps a couple of years before it gets through the courts. Two 
is usually a minimum before you know whether that approval stands, 
then if it stands the Commission takes a vote of the security holders 
and when that vote is certified to the court the court again holds a 
hearing on whether to confirm the plan as originally approved by 
him and as voted on by the security holders. 

Again if he confirms, that order is subject to appeal and it may take 
ae ouple of vears before it is final. 

It seems to me that while at the time we were working on section 77, 
the law had not developed to the extent that it has now as to the 
finality of either administrative or court findings—administrative un- 
der the interstate commerce power and by the court under the bank- 
ruptcy section and that now it would greatly simplify section 77 pro- 
ceedings if there were only one proc eeding. If the Commission held 
the hearing and if it approved a plan that plan would be the basis of 
the only hearing the court would have to hold, that the court would 
then either approve or disapprove, and if he approved then there 
would be only one appeal through the Court of Appeals and possibly 
to the Supreme Court. I think that would greatly shorten the 
process. 

Senator O'Conor. To the average person it does seem such an In- 
terminable delay that it runs several decades when the affairs of the 
world have been changed around many times in that period. 

The only other criticism I have heard on so many sides is the delay 
within the Commission in regard to the fixation of rates and tariffs, 
and so forth. The Senator from Ohio, Senator Bricker, and Senator 
Capehart and I have joined in the so-called time-lag bill. From 
the time that has been given it does seem as though there have been 
very lengthy delays in the fixation of those rates “where by the time 
the change is made another round of increases have served to put out 
of adjustment the rates already determined upon. 

Mr. Manarrire. That is correct. There is a great deal of criticism 
of that time lag and it gets back to this: To the extent to which ship- 
pers and persons interested in rates have a right to be heard or ought 
to be heard before rates that might greatly affect them are increased. 
Of course we have the same delay problem and the shippers do not like 
that where there are proposals to reduce rates—and we have many 
more proposals to reduce rates than we have to increase them, in num- 
ber that is. Sometimes we will have a proposal to reduce all the 
rates on a particular class of traflic, for instance, petroleum products 
in a large territory. We will have protests by other types of carriers 
and a terrific amount of litigation about it. It works, as I say, in 
that instance, the other way. 

I would like to see these things handled faster, but I think possibly 
some of the criticism is a little overdone as to delay because in these 
advance rate cases we have usually been asked to permit interim in- 
creases while the case was actually being tried and we have done so in 
a great many instances. We have one trouble that I think the com- 
mittee is thoroughly familiar with and I would not attribute the de- 
lay in these advance rate cases particularly to that but it bears on it. 
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We have now 1,810 people employed by the Inte rstate Commerce 
Commission. Ten years ago we had somewhere around 2,800, In the 
meantime our work has increased. It naturally slows up the accom- 
plishment of the work and it necessarily makes the work turned out 
less well considered. I cite that and emphasize the fact that we are 
urged to cut out delays but we are confronted with a situation where, 
if it continues, they will get worse. 

Senator —— Your illustration about the Ontario & Western 
tickled me because you are a pretty astute student of railroad affairs, 
and I do not believe anyone who watched them through the decade 
1930 to 1940 knew the Ontario & Western Railroad was a dead duck, 
a living corpse, so to speak. Anybody can see it is doomed. Is that 
so / 

Mr. Manarrir. I think that is entirely so, but I repeat it serves 
a lot of people and a lot of industries who would be gravely hurt if 
the service is stopped. 

Senator Tonry. I do not think that it serves the interests now, but 
certainly the crowd running it are in the hole. 

Mr. Manarriz. The trustee has incurred administrative expenses 
that run about 87,000,000, 

Senator Torry. I will bet it has. It is the most lucrative job in the 
world, trusteeships of bankrupt railroads and lawyers’ fees. Take the 
case of the Member of the House of Re poems itives who got a fee 
of S150,000; it was $150,000 or more. He was a Member of Congress 
at the time. 

Mr. Manarrir. I have heard of a larger fee. 

Senator Torry. L want to be kind and charitable. 

Mr. Chairman, I would like to make a brief statement for the 
record before 1 proceed to examine the witness. 

In anticipation of a possible claim that a thorough examination of 
seasoned Government officials is unusual or unfair, it would be de- 
sirable at the very outset to make a brief statement for the record. 

Where the President submits a nomination to us, the Senate is asked 
to advise and contirm—or not confirm. We have to have the facts. 

In this instance the facts relate to the backbone industry of the 
country—the railroad industry which is vital in peace and war, And 
the facts relate to various matters, among them the investment of the 
public in the railroads, and the loss to the investing public of some 
$2 billion. ‘This may be no one’s fault, but as a member of this com- 
mittee I consider it my duty to find out. The subject of course is not 
a new one. Nor is it a surprise subject. For at least 9 years, com- 
mittee reports in both Chambers have been discussing more and more 
the tremendous losses imposed on the investing public and the need 
for preventing such losses in the future. 

I might say my examination will be rather a long one. T will try 
to keep it sweet, : and IT am sure you will, and rather comprehensive. 

As you undoubtedly know, most of the Senators have received, over 
the past years, numerous complaints about railroad reorganization, 
ri criticism that we are not discharging our du tv to protect the pub- 
lic interest and the investing public. I should like to develop this 
subject in some detail, in view of your unusual experience with this 
subject. and the many years you have had in vour work in this field. 

It will better enable all of us to diseh: arve oui duty on this and other 
nominations, if we can get a full picture of past activities of nomi- 
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nees, and can see the extent to which their work has contributed to 
the doing of justice, or if not, in what way there was any failure and 
what can be done about it. 

First, I should like to put questions about your own participation 
in railroad financial questions. 

Your first position was Director of the Finance Bureau of the Inter- 
state Commerce Commission; is that right? 

Mr. Manarrie. Yes. 

Senator Tosry. You served in this post from 1922 until you were 
appointed a member of the Commission in 19304 What date in 1922 
did you begin this work? 

Mr. Manarrm. May 1. 

Senator Torry. In 1920 Congress imposed on the Commission the 
duty to supervise new issues of securities of the railroads, to grant or 
withhold authority for the creation of new security issues by those 
companies ¢ 

Mr. Manarrte. That is correct. 

Senator Torry. Was the Finance Bureau created thereafter? 

Mr. Manarrie. Yes, sir. 

Senator Torry. In any event, was it not in the decade when you 
joined the Commission that it exercised its first large power in the 
field of railroad finance ¢ 

Mr. Manarrte. It started in 1920,.and as you stated, I joined the 
Commission in 1922. 

Senator Toney. And was it not under your directorship of the 
Finance Bureau that that power was in substance first exercised, built 
up, and made into one of the large fields of activity of the Commis- 
sion ¢ 

Mr. Manarrie. I did not quite get that question. 

Senator Torry. Was it not under your directorship of the Finance 
Bureau that that power was in substance first exercised, built up, 
made into one of the large fields of activity of the Commission f 

Mr. Manarrtr. The power had been exercised only about a year, 
something less than 2 years, before I became Director. 

Senator Tosry. The real growth came during your administration ? 

Mr. Manarrie. As to the growth, Senator, I forgot the exact fig- 
ures, but when I became head of the Bureau they had about 130 em- 
ployees in the Bureau. We now have slightly less than 40. It is not 
one of the numerically major divisions of the Commission’s work. 

Senator Toney. You should address a statement to the appropriate 
committee of the Senate. 

Mr. Manarrisz. I expect to if I get a chance. 

Senator Toney. The staff of the Finance Bureau were directly un- 
der you in the period from 1922 to 1930; is that correct ? 

Mr. Manarrt. Yes, sir. 

Senator Tosry. You reported, in much of the work, to the Finance 
Division of the Commission ? 

Mr. Manarriz. Yes, sir. 

Senator Toney. That Division ‘was usually made up of three mem- 
bers of the Commission, very occasionally of four; is that correct ? 

Mr. Manarrin. Yes, sir. 

Senator ‘Tosry. Sometimes finance cases were decided by the entire 
Commission but usually by the Finance Division, is that right? 

Mr. Manarrir. Yes, sir. 
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Senator Toney. That is the so-called Division 4? 

Mr. Manarrie. Yes, sir. 

Senator Torney. In the period 1922 to 1930 the relation of the Com- 
mission and of your Finance Bureau to railroad reorganization was in 
connection with the issuance of new securities pursuant to reor ganiza- 
tion, is that correct ¢ 

Mr. Manarrie. If I understand the question, the answer is yes. 

Senator Torry. I will repeat it. In the period 1922 to 1930 the 
relation of the Commission and of your Finance Bureau to railroad 
reorganization was in connection with the issuance of new securities 
pursuant to reorganization ¢ 

Mr. Manarriz. That is correct. 

Senator Tosry. Sometimes, as in the Chicago-Milwaukee-St. Paul 
reorganization in 1928, the Commission and its staff considered not 
alone the quality of the new securities, but also the fairness of the 


reorganization pli in itself, did it not ¢ 
Mr. MAHAFFIE. Yes, sir. 


Senator Toney. But normally during your directorship of the 
Finance Bureau you were concerned with the new sec urity issues pri- 
marily ¢ 


Mr. Mauarrie. That is correct. 

Senator Tosry. What is the language of the statute on that subject / 

Mr. Manarrie. Section 20 (A), I cannot quote it. 

Senator Tosry. Will the clerk please get section 20 (A) of the 
Interstate Commerce Commission Act ¢ 

If securities were unsound, would the Commission take the view 
that they should not consent to their authorization / 

Mr. Manarrie. We did in numerous cases. Yes, sir. 

| would like to qualify that in this way, however, if I may. 

When a public body is authorizing securities, you are sometimes 
confronted with this problem. The securities may not look too sound, 
but the carrier simply has to issue them or go under. That is par- 
ticularly true of the extensions of existing maturing securities. You 
may find that they cannot be paid off, but they have a chance to 
extend them. 

Senator Tosry. You often get surprised. 

Mr. Manarrie. You conclude that rather than precipitate real 
trouble by refusing to allow an extension or renewal, that you had 
better doit. That isa problem you have in regulating securities. I 
have 20 (A). 

Senator Tosry. Would you read that, please? This is in response 
to my question: What is the language of the statute on that subject 4 

Mr. Manarrie. Here is, I think, what vi have i in mind, the perti- 
nent provisions. It is paragraph 20 (A) 

From and after 120 days after the section tah effect it shall be unlawful for 
any carrier to issue any share of capital stock or any bond or other evidence of 
interest in or indebtedness of the carrier (hereinafter in this section collectively 
termed “securities”) or to assume any obligation or liability as lessor, lessee, 
guarantor, endorser, surety, or otherwise, in respect of the securities of any other 
person, natural, or artificial, even though permitted by the authority creating 
the carrier corporation, unless and until, and then only to the extent that, upon 
application by the carrier, and after investigation by the Commission of the 
purposes and uses of the proposed issue and the proceeds thereof, or of the pro- 
posed assumption of obligation or liability in respect of the securities of any 


other person, natural or artificial, the Commission by order authorizes such 
issue or assumption, 
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Here is the binding part of it: 

The Commission shall make such order only if it finds that such issue or 
assumption: (a) is for some lawful object within its corporate purposes, and 
compatible with the public interest, which is necessary or appropriate for or 
consistent with the proper performance by the carrier of service to the public 
as a common carrier, and which will not impair its ability to perform that 
service, and (b) is reasonably necessary and appropriate for such purpose. 

There are a great many other provisions that qualify. 

Senator Magnuson. May I ask a question ? 

Senator Toney. Of course. 

Senator Magnuson. Have you approved the issuance of securities 
within the last year of certain railroads, certain corporations? 

Mr. Manarriz. Oh, yes, every week, every day, almost. 

Senator Magnuson. Are you required to get the approval after 
the Co mission approves of it, of the Voluntary Credit Restraint 
Committees / 

Mr. Manarrie. No, sir. 

Senator Magnuson. They just go right on? 

Mr. Mauarriz. That is right. 

Senator Magnuson. You do not go through them at all? 

Mr. Manarrir. That is correct. 

I think their statute specific ‘ally exempts securities subject to ap- 
proval by the Interstate Comme ree C ommission. 

Senator Magnuson. The point I make is it does, but you are not 
required to get their approval, whereas States, municipalities and 
other subdivisions of government are. Did not the late and lamented 
Joseph B. Eastman take the position that it would be improper for 
the Commission to authorize the creation of securities that were un- 
safe, that the public would be likely to lose money on ¢ 

Mr. Manarrin. Generally speaking, I think that is eminently cor- 
rect as a statement of Mr. Eastman’s attitude. In one very dis- 
tinguished case, however, I took a position and Mr. Eastman took 
the other, the Keeshin issue of debentures. 

Senator Bricker. You proved to be right in that case. 

Mr. Manarrie. That is why I mention it perhaps. 

Senator Toney. On what day did you qualify as a member of the 
Interstate Commerce Commission in 1930? 

Mr. Manarrie. I think September 2 

Senator Torry. What was the first division of the Commission to 
which you were assigned ? 

Mr. Manarrie. Division 4. 

I think that Iam right about that. 

I have been on Division 4 all the time. I may have been assigned 
to another the same day, but Lam not sure. 

Senator Tosry. If any cases involving finance came before a division 
of which you were not a member, were you not sometimes or even 
frequently consulted by members of that division, or of the Commis- 
sion in those cases even after you became a member of the Com- 
mission ¢ ; 

Mr. Mauarriz. I do not know how any case involving railroad 
finance would go to another division. They are assigned to division 4. 
If it would go to any division—they sometimes come direct to the 
entire Commission, and of course I was in on that. 
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Senator Tosry. At what times have you been chairman of 
Division 4? 

Mr. Manarrie. | have it in the statement. I think since 1946. 

Senator Tosry. Were any present members of the Interstate Com- 
merce Commission connected with it in any capacity, either as mem- 
bers or as employees, as early as 1922 when you became the director 
of its Finance Bureau? 

Mr. Manarrtr. Yes, sir. 

Senator Torry. Clyde B. Aitchison became a member of the Com- 
mission in 1917, did he not? 

Mr. Manarrtre. Yes, sir, I think that is right. 

Senator Torry. He has not always voted on the same side of finance 
questions with you, has he? 

Mr. Manarriz. I am sure he has not. 

Senator Torry. For example, in the proposed reorganization of the 
Missouri Pacific, the Gulf Coast Lines and the International Great 
Northern? Do you remember those three / 

Mr. Manarrin. Yes, sir. No, he did not vote as I did—he was in 
the minority. 

Senator Torry. Where you and he have disagreed the majority of 
the Commission voted with you, did it not? And Commissioner 
Aitchison found himself in the minority ? 

Mr. Manarrir. No, sir. In the Florida East Coast I have been in 
the minority there all the time and Commissioner Aitchison has been 
in the majority. The district court set aside about 10 days ago tha 
decision. 

I disagreed there, and the majority included Commissioner Aitchi- 
son. 

The Cuatrman. Did the court in their decision 10 days ago uphold 
your position ? 

Mr. Manarrir. Yes, sir. They came out at the same place. They 
did not say they were doing it that way, of course. 

The CHarrMan. I mean parallel. 

Senator Tosry. In most of the big reorganization cases the major- 
ity of the Commission voted with you, did they not ? 

Mr. Manarrir. I suspect I have been generally with the majority. 

Senator Toney. Don’t be too modest about it. 

Mr. Manarrtr. I have been in the majority in probably most of the 
large cases. The Florida East Coast is a very notable exception. 

Senator 'Tosry. In some of the big reorganization proceedings 
Commissioner Aitchison was absent, was he not, and did not vote, is 
that right? 

Mr. Manarrirz. I do not recall any time that he did not vote, but 
I suppose that is true, because over the years a man will sometimes 
not be able to participate. 

Senator Topry. As far as you are concerned, in the years 1940 to 
1945 when most of the big reorganization cases came up, you were 
always there to vote, were vou not ¢ 

Mr. Manarrie. I have not checked that, but T usually vote; yes, sir, 
and I am usually there. 

Senator Tonry. Take the case of Commissioner Splawn. He did 
not come to the Commission until several years after you did. Was 
it not in 1934? 

Mr. Manarriz. That sounds right to me. 
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Senator Torry. Of all the Commissioners, he is the only one whose 
previous Government experience in railroad finance was in any way 
comparable with yours. Is that a fair statement ¢ 

Mr. Manarrie. I could not quarrel with that. I really have no 
very good basis for judging. 

Senator Toney. He served as counsel of the House Committee on 
Interstate and Foreign Commerce in their big financial investigation 
of railroad holding companies in the years 1930 to 1933, did he not? 

Mr. Manarrirz. Yes, sir. 

Senator Toney. You and he, as members of the Commission, have 
not always seen eye to eye in railroad reorganization matters, have 
you? 
~ Mr. Manarrie. No, sir; certainly not, and I would shorten this up. 
I do not think I have ever seen eye to eye over the years with any 
Comumnissioner, and I do not expect to if I go on. 

Senator Toney. You follow your own judgment ? 

Mr. Manarrir. I try to. Yes, sir; I do. 

Senator Tosry. For example, then, as far back as 1939, did not Com- 
missioner Splawn say of the forfeiture decisions of the Commission 
that he felt considerable dissatisfaction and had misgivings ? 

I quote the words from 236 I. C. C, 671. 

Mr. Manarrir. I have no recollection of the statement, but I would 
have no reason to dispute it. 

Senator Toney. Did not Commissioner Splawn in that same period 
use these words: 

It is possible, however, that American genius, organization, and enterprise 
may soon effect changes so favorable to transportation as to overcome existing 
difficulties. 

Mr. Manarrie. I have no recollection of fhe statement. 

Senator Toney. That is a good statement, important, if true. 

Did you ever, in any case, make it clear to the public, over your own 
signature, as did Commissioner Splawn, that you shared his misgiv- 
ings and dissatisfaction and that perhaps American genius might 
vastly improve the railroad picture beyond the limits on which for- 
feitures were based ¢ 

Mr. Manarrtr. I have no recollection of making‘a statement of that 
kind. 

Senator Torry. Can you name any case or give any citation to 
show you put the weight of your authority into the scales in that 
same public way ? 

Mr. Manarrir. I have nothing in mind. 

Senator Tosry. And in the 1949 decision affecting the three sizable 
Southwestern Systems—the Missouri Pacific, the Gulf Coast and the 
International Great Northern—did he not dissent from the majority 
forfeiture decision in which you concurred ? 

Mr. Manarrie. I forget whether he dissented or -concurred, but 
Commissioner Splawn’s position in that case was based on the alleged 
violation of the Texas Constitution and its laws in permitting a con- 
solidation of a Texas Railroad with an outside railroad primarily. 
As I say, I am not sure if it was a dissent or a concurrence in which 
he made that point. 

Senator Toney. Where you and Commissioner Splawn have dis- 
agreed in any of these big cases, did not the majority of the Commis- 
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sion vote with you and did not Commissioner Splawn find himself in 
the minority ¢ 

Mr. Manarrie. I do not think a statement of that character, I could 
acquiesce in, without a good deal of checking. Commissioner Splawn 
joined me in that famous Florida-East Coast dissent the other day. 

Senator Toney. Commissioner Miller was a member of the Com- 
mission for a number of years, was he not ¢ 

Mr. Manarrir. Yes, sir. 

Senator Tosry. Wes he appointed to the Commission before you or 
after you? 

Mr. Manarrie. After. 

Senator Tosry. Was he not a member of the Finance Division, the 
so-called Division 4? 

Mr. Manarrir. Yes, sir. 

Senator Toney. Did he precede you in that division ? 

Mr. Manarrisz. No, sir. 

Senator Tosry. He differed from you in a number of these reor- 
ganization cases, did he not? 

Mr. Manarrie. Yes, sir. 

Senator Tonry. Was not a recurring issue on which you differed 
that of the capitalization of reorganized companies, the wiping out 
of the stockholders and some of the junior bondholders or creditors ? 

Mr. Manarrie. He had in some cases the theory that we could issue 
some kind of—— 

Senator Torry. Warrants? 

Mr. Manarriz. Warrants and he dicussed that in some cases. I 
think that probably was in a comparatively minor group. 

Senator Tosry. Did the Commission in its history ever approve 
issuance of warrants to protect the stockholders ? 

Mr. Manarriz. The only one I recall at the moment was the Erie 
in which we undertook to do that. It did not help them any because 
they did not exercise them—never had any value. I think that is the 
only one. 

Senator Torry. I mention a few instances, subject to your correction, 
to make my next question more concrete. 

In the Western Pacific, both in 1938 and in 1940, did not Com- 
missioner Miller urge that the capitalization should be at least one- 
third larger than the majority of the Commission permitted ¢ 

Mr. Manarrie. It is quite possible he did. 

Senator Tosry. In the Cotton Belt reorganization under section 77, 
did not Commissioner Miller, contrary to your view, urge that instead 
of wiping out the junior creditors and the stockholders warrants should 
be issued to them so that if the company made a come-back they might 
recover their position ¢ 

Mr. Manarrte. I think he did suggest warrants. 

Senator Torry. That was 1942, I think. 

Mr. Manarrie. Yes, sir. 

Senator Torry. Had not Commissioner Miller taken the same posi- 
tion in the Rock Island case in 1940 and again in 1941? 

Mr. Manarrir. Again I have no recollection, but if you have infor- 
mation to that effect I have no reason to doubt that it 1s accurate. 

Senator Torry. Did he not reiterate that position in 1944 on two 
occasions in that same case ¢ 


20802—52 2 
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Mr. Manarriez. Again I have no recollection, but I know he took 
that position. 

Senator Tosry. That was a conviction of his, I know. 

On all of those occasions did not the majority of the Commission 
vote with you, in accordance with your views, and against Commis- 
sioner Miller’s views, and did he not find himself in the minority in 
those cases ¢ 

Mr. Mauarrir. I voted with the majority, but I was 

Senator Torry. The majority was against Mr. Miller on these 
occasions 4 

Mr. Manarrigz. Yes, sir. 

Senator Tosry. Now, as to some of the other members of the Com- 
mission, Commissioner Rogers came up through the staff of the Com- 
mission on the engineering side, did he not, and ultimately as an expert 
in the motor-carrier field ? 

Mr. Manarrie. Yes, sir. 

Senator Torry. And became a member of the Commission after you 
in 1937 

He has voted in accordance with your views on railroad reorganiza- 
tions, has he not ¢ 

Mr. Manarrir. I would not say that Commissioner Rogers has. We 
have differed and perhaps the most notable is the Florida-East Coast 
that I spoke of. We have differed. Nobody votes with me because it 
is I. 

Senator Torry. I think, as you read the record of these decisions, 
and follow the votes, one is impressed with the accord there was in 
endorsing your position by their votes, that is all. It is very manifest. 

Mr. Manarrtr. That is very gratifying. 

Senator Toney. Now take Col. J. Monroe Johnson. Was not the 
first connection of Colonel Johnson with the Commission as one of its 
members? He came in as a member, did he not ? 

Mr. Manarrrie. That is correct. 

Senator Torry. Did not that take place in 1940, years after your 
connection with the Commission had begun ¢ 

Mr. Manarrte. Yes, sir. 

Senator Tospry. His experience for many years prior to 1940 was as 
an engineer rather than in financial matters, was it not ¢ 

Mr. Manarrie. He had developed as an engineer, but he came to 
us, as I recall, from a position of assistant secretary in the Department 
of Commerce, where he had been for some time. 

Senator Tonry. Did you ever know him to have any considerable 
relation to the subject of railroad finance or reorganization prior to 
his connection with the Commission in 1940? 

Mr. Manarrtr. I have no knowledge of any connection. 

The CuarrMan,. Senator Tobey, do. you have many more questions ? 

Senator Toney. Yes; about a thousand more, and they are all perti- 
nent, I will say. 

The CnarMan. We have quite a heavy agenda today and some of 
our Senators are going to have to leave right away because they are 
starting to write up the production bill in Banking and Currency, 
and other Members have other assignments and commitments. We 
want to give full time on these hearings for any questions that any 
Senator wants to ask, but I think that we had better postpone this 
hearing or set it up for another time. 








NOMINATION OF CHARLES D. MAHAFFIE 15 


Senator Torry. It is in your hands, sir. 

The Cuatrman. Do any other Senators have many questions that 
they want to ask this witness at some future hearing / 

Then, Senator Tobey, I will get in touch with you and we will try 
and set a date for a further heari ing on Mr. Mahaffie’s qualifications. 
That will be all right ? 

Senator Toney. Entirely satisfactory. He also will agree to that. 

The CuarrMan. I think he will agree to it because he is on the Com- 
mission now and he is a full-fledged member and his functions down 
there are not affected by any delay of this kind, and I am sure that 
he wants to answer all questions. 

Senator Carrnarr. When does his appointment expire? 

Senator Bricker. December of last year. 

The Cuairman. We will continue the hearing on Commissioner 
Mahatlie to some future date and the committee will go into executive 
session now for the consideration of some matters we have before us. 

(At 11 o'clock a. m., the committee went into executive session.) 








MAHAFFIE NOMINATION TO INTERSTATE COMMERCE 
COMMISSION—-1952 


MONDAY, MARCH 31, 1952 


Untrep States SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C. 

The committee met in room G-—16, United States Capitol, Washing- 
ton, D. C., pursuant to call, at 2 p. m., Senator Charles W. Tobey 
presiding. 

Present: Senators Tobey and O’Conor. 

Senator Torry. The hearing will come to order. 

Chairman Johnson will be here shortly, and on the time element 
has asked us to go ahead if it is agreeable with you, Mr. Mahaffie. 

Mr. Manarriz, Quite. 


STATEMENT OF CHARLES D. MAHAFFIE, INTERSTATE COMMERCE 
COMMISSION—Resumed 


Senator Tosry. Mr. Mahaffie, have you had an opportunity to read 
the transcript of your testimony last week on March 26? 

Mr. Manarrin. Yes, sir. 

Senator Toney. Would you care to modify or supplement any of 
the testimony you gave? 

Mr. Manarrir. I would like to supplement the testimony. 

Senator Tosry. I would be glad to give you that privilege on the 
record. 

Mr. Manarrir. I made some corrections, but I take it we do not 
need to discuss them. 

Senator Tosry. No. 

Mr. Manarrie. Senator, you inquired about the work under 20-A 
beginning with 1920. 

Senator Tosry. I think you read that section for us. 

Mr. Manarrtre. Yes; I read the section. But I did not attempt to 
summarize what has happened since that section became effective, 
and thinking that over afterward it seemed to me you might be in- 
terested in that. 

On December 10, 1951, our Bureau of Transport Economics and 
Statistics, in its monthly release called Monthly Comment on Trans- 
portation Statistics, undertook to bring through from 1920 to 1950 
the changes in railroad capitalization since the Commission has been 
regulating stock and bond issues, and the significant part of that, 
at least to me, is this, as stated by the Bureau : 

Between the close of the years 1920 and 1950 the number of miles of road 
owned by the above-mentioned railways 

17 
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that is all railways, not only class I’s, but IT’s and ITT’s— 

declined 9.7 percent, and the investment in road and equipment before deprecia 
tion increased 48.9 percent. Total capital outstanding, however, dropped 6.5 
percent, this figure representing a decrease of 14.5 percent in funded debt and 
an increase of 3.9 percent in capital stock. 

In 1920 the relation of capitalization to total investment was 101.9 
percent. That was the year the Commission began regulating the 
security issues. At the close of 1950 that 101.9 had been reduced to 
64.0 percent. At this same time the funded debt as percentage of 
investment in road and equipment decreased from 57.4 percent to 32.9 
percent. That was during the time the Commission was in charge of 
railroad capitalization. 

While the Commission should be given some credit for this, the 
railroads did an excellent job themselves in retiring debt where they 
had an opportunity to do this and increasing their investment w ithout 
issuing securities on account of it. 

Senator Toney. Have you any compilation there possibly showing 
the reductions of the fixed charges of these railroads on a percentage 
basis—how much the railroads reduced their interest charges by 
refunding operations ¢ 

Mr. Manarrie. I have it. I cannot immediately put my hands 
on it. 

Senator Tosry. Will you put it in the record? I want the interest 
on capitalization to show the reduction of fixed charges, which is very 
considerable in some cases, as you know. 

Mr, Manarriz. That is correct, and I will be glad to furnish it. 

Senator Torry. Thank you. Any time you can.’ 

Mr. Manarrie. In addition to the actu: al reduction that I spoke of, 
and showing the effect in part of that reduction and in part of what 
otherwise has happened in the succeeding monthly comment on trans- 
portation statistics, dated March 14, 1952, there appears the fol- 
lowing: 

COVERAGE OF FIXED CHARGES 


The ratio of income available for fixed charges to fixed charges was 2.76 in 
1951 as compared with 2,94 in 1950 and 2.14 in 1949. The coverage ratio in 1950 
was the highest for any year of record back through 1890— 

1890 is used only because that is as far back as the records go. 

Now that is one of the prime tests of the soundness of railroad cap- 
italization and railroad operations—the coverage of fixed charges. 
And I think the railroads may well take some pride, and I am sure 
the Commission is entitled to some credit, for the fact that in 1950, 
as stated, the coverage of fixed charges was the highest in history, in- 
dicating a sounder position of the railroads so far as meeting their 
obligations, than we have ever had. 

Senator Tosry. That is a very important fact in considering the 
desirability of railroad bonds for investment ? 

Mr. Manarriz. I think that those are things that are—— 

Senator Toney. Worth while. 

Mr. Manarrire (continuing). Not adequately considered by the 
nvestors., 

Senator Tonry. Thank you. 





1 See below, pp. 51-52 
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Mr. Manarrie. And I think that probably realization of the im- 
proved capital structure ought to help railroad credit. 

Senator Toney. Iam glad you brought that out. 

Mr. Manarrin. Senator, I have only summarized this. I have 
copies, and if it is agreeable to the committee, I would like to have it 
copied as part of my testimony in the record. 

Senator Toney. We will be very glad to have it. 

Mr. Mauarrie. That is the only statement I have. 

(The document referred to is as follows:) 


{Excerpt from Monthly Comment on Transportation Statistics, dated December 10, 1951] 


CHANGES IN RAILWAY CAPITAL STRUCTURE 

Marked improvement in the capital structure of class I, II, and IIT line-haul 
railways in the United States and their lessor companies since 1920, the year 
in which the Interstate Commerce Commission was given jurisdiction over the 
issuance of railway securities, is shown by the data in the following table. The 
percentage relationship of total capital actually outstanding to investment in 
road and equipment (before depreciation) shows a reduction from 101.9 in 1920 
to 64.0 in 1950. In percentage points the decrease in the ratio of funded debt 
to investment in 1950 versus 1920 is roughly twice the decrease in the ratio of 
capital stock to investment. Thus the percentage relation of funded debt (in- 
cluding equipment and matured deht) to investment fell 24.5 per- 
centage points between the 2 years whereas that of capital stock to investment 
declined 13.4 points. Financial reorganizations and voluntary debt reduction 
on the part of many carriers have had a marked effect on the capital structure 
of the railways since 1940 

Between the close of the years 1920 and 1950 the number of miles of road owned 
by the above-mentioned railways declined 9.7 percent, and the investment in road 
and equipment before depreciation increased 48.9 percent. Total capital out- 
standing however dropped 6.5 percent, this figure representing a decrease of 14.5 
percent in funded debt and an increase of 3.0 percent in capital stock 

If the investment figures for 1920 and 1950, as shown in the table, are reduced 
by the amount of accrued depreciation reported for each of t! ($1,081 
million in 1920 and $6,607 million in 1950) the percentage relationship of total 
capitalization to net investment was 107.8 in 1920 and 82.4 in 1950. The cor- 
responding percentages for funded debt are 60.7 and 42.4 and for capital stock 
47.1 and 40.0. In connection with these figures, attention is called to the fact 
that mandatory depreciation accounting for fixed roadway property, other than 
track and appurtenances, did not become effective until January 1, 1945. 
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Comparison of railway investment and capitalization (class I, IT, and IIT line 
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[Excerpt from Monthly Comment on Transportation Statistics, dated March 14, 1952] 
COVERAGE OF FIxED CHARGES 

The ratio of income available for fixed charges to fixed charges was 2.76 in 1951, 
as compared with 2.94 in 1950, and 2.14 in 1949. The coverage ratio in 1950 was 
the highest for any year of record back through 1890. 

Senator Torry. Mr. Mahaffie, referring again to section 20a of the 
ICC Act, that requires you to determine whether proposed railroad 
securities are “for some lawful object” and are “compatible with the 
public interest.” Is that correct ? 

Mr. Manarrtie. Yes, sir. 

Senator Tosry. If you think securities are unsound or unsafe, or 
may endanger the investor who buys them, won’t vou agree that you 
are not authorized to permit their creation under that instruction ¢ 

Mr. Manarrie. Under that instruction, yes, sir; 1 think the answer 
is “Yes’ “to your question. 

Senator Toney. Thank you. 

Last week you referred to the Keeshin case as an example of a case 
in which you and Commissioner Eastman disagreed. That was not 
a railroad case, Was it, but a motor carrier case; is that right? 

Mr. Manarrie. That is correct; section 214. The terms of 214, 
Senator, however, are identical with those of 20a as to what we must 
find and what the criteria are. 

Senator Toney. Have you ever disagreed with the majority of the 
Commission in a railroad reorganization case, on the ground that 
they proposed a forfeiture of securities that was "unjust q 

Mr. Manarrie. I do not know that I have disagreed on that specific 
ground exclusively, no, sir. 

Senator Tosey. I will put it this way: In a railroad reorganization 
case, have you ever disagreed with the majority on the ground that 
their proposed capitalization, resulting in forfeitures, was too low? 

Mr. Manarrtr. Yes, I think I have, Senator. 

Senator Tosry. Can you give a specific instance ? 

Mr. Manarrtr. It seems to me in the Louisiana & Northwestern 
Railroad reorganization that I had some trouble about what the major- 
ity did in that regard. I haven’t it exactly in mind, but I recall that 
the reorganization was more severe than I thought it should be.’ 
I dissented. Again, I was unable to control or to influence enough 
colleagues. I wrote a dissent and Judge Hulbert, I think it was, the 
Judge i in New York agreed with me and rejected the majority report. 
We revised it along the lines that the Judge indicated would meet his 
approval and which revised it somewhat ‘along the lines I had indi- 
cated I thought it ought to be. 

Senator Tosry. Mr. Mahaflie, last week you indicated some doubt as 
to whether Commissioner Splawn dissented in the Missouri Pacific 
reorganization case in 1949, and you expressed yourself as feeling he 
may even have concurred.’ Do you want to correct that statement or 
modify it in any way ? 

Mr. Manarrte. Nosir. I checked that when I got back to the office. 

Senator Torry. Commissioner Splawn expressed serious doubts 
about many parts of your majority decision, did he not ? 


2 Further discussion on this subject, below, pp. 61, 90-93. 
% Above, p. 12. 
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Mr. Manarrie. I do not recall that he did. He concurred, but he 
pn disapproval of the decision so far as it was not in accord 
with the Constitution and laws of Texas as to the acquisition by an 
outside railroad of properties operating in the State of Texas. 

Senator Tony. The forfeitures in that case, r unning into hundreds 
of millions of dollars, were based chiefly on the majority’s estimate 
of future earnings. But did not Commissioner Splawn say, “There 
is persuasive evidence that these estimates may be rather conserva- 
tive”? 

Mr. Manarriz. I really do not recall whether he said that. I hope 
they were conservative. 

Senator Tonry. Didn’t Commissioner Splawn say that the stock- 
holders, as well as the bondholders, would be better taken care of 
by a plan that preserved the present corporate set-up ¢ 

Mr. Manarrie. I think that is correct, and that was on his theory 
that the Texas lines ought to be separately reorganized. 

Senator Torry. Did he not say that he could not go along with 
you in the majority plan that destroy ed the present corporate set-up ? 
Mr. Mauarriz. Again I think that probably is correct, Senator. 

Senator Torney. I think it is. 

In that Missouri Pacific case, didn’t Commissioner Splawn object 
that parts of your majority report were based on loose talk rather 
than cogent facts? And I quote these words—see if you remember 
them: 

The reasons given by the majority are broad generalizations, that is, general 
conclusions from facts of record which, in my opinion, just as adequately 
support findings necessary to the more conservative pattern represented by the 
prebankruptcy intercorporate relations. 

That was his statement. Any comment ? 

Mr. Manarrir. No, I think that is self-explanatory in view of what 
I have said. His trouble was the acquisition by the overhead com- 
pany of the Texas line. 

Senator Tosry. The actual earnings in the years following your 
decision in the Missouri Pacific case have far exceeded the estimates 
on which you wiped out security holders; have they not 

Mr. Manarrin. Yes, sir. 

Senator Toney. So there is some concrete justification, is there not, 
for the position taken by Commissioner Splawn in opposition to that 
forfeiture plan in the light of events? 

Mr. Manarrir. The earnings have exceeded those we had before us. 
Senator Tosry. Yes. Had you had a picture of what the earnings 
are you would have made a different opinion very likely, would you 

not ? 

Mr. Manarrie. If we had had a different record before us we prob- 
ably would have come out at a different place. 

Senator Torry. The potentialities were all foreshadowed, were they 
not ¢ 

Mr. Manarrte. I did not understand you, Senator. 

Senator Torry. The potenti: sities were all there, were they not? 

Mr. Manarrte. Well, we have a record in this case, in the Missouri 
Pacific case, for instance, hich you are talking about, I think up to 
now, up to the time of that decision, of perhaps six or seven thousand 
pages, anc! we have to decide it on that record. Now the record, of 
course, couldn’t show the earnings that had not yet accrued. 
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Senator Tonry. The actual earnings in the years following your 
decision in the Missouri Pacifie case hi ave far exceeded the estimates 
on which you wiped out security holders, have they not ? 

Mr. Manarrtr. Yes, sir. 

Senator Tonry. So there is some concrete justification, is there not, 
for the position taken by Mr. Splawn in opposition to that forfeiture 
plan ? 

Mr. Manarrre. Again, T do not think Commissioner Splawn quar- 
reled at all with the estimate of future earnings in that case, sir. 

Senator Toney. Do you follow current railroad earning reports 4 

Mr. Manarrie. I follow them; ves, sir. 

Senator Torry. Isn’t it a fact that the latest reports for the first 
2 months of 1952 give more support to the position Mr. Splawn took 
in the Missouri Pacifie case? 

Mr. Manarrie. I haven't followed the first 2 months. For the last 
vear they did not support it very extensively. 

Senator Toney. I think you will be impressed with the January and 
February statements. 

Mr. Manarrte. Again T do not recall that Commissioner Splawn 
quarreled with the estimates of future earnings. 

Senator Torry. It will show on the record. 

(The opinions of Commissioner Splawn in 1949, referred to, are 


as follows:) 


OPINION OF COMMISSIONER SPLAWN, AUGUsT 2, 1949, IN MissourI PAcIFIC CASE 
(275 I. C. C. 152) 
SPLAWN, Commissioner, concurring in part: 

The plan described in this report calls for a system reorganization, resulting 
in the consolidation or merger of the Missouri Pacific and other debtor proper- 
ties into a single new operating company. Provision is made, however, for sep- 
arate reorganization of the International-Great Northern, should it prove neces- 
sary to follow this course in view of the terms of a contract which calls for the 
maintenance in perpetuity of the offices and shops of this company at Palestine, 
Tex. There also is provision, in the alternative, for another separate reorganiza- 
tion. The majority urges that the setting up of a single operating company will 
result in economies of operation, will be in the public interest, and will be to the 
advantage of all the debtors. 

In presenting a plan of this nature, the majority undertakes to accomplish a 
result which we have no authority, on our own initiative, to bring about under 
section 5 of the act. Assuming that the Commission, under the Bankruptcy Act, 
may present such a plan for ratification, I am of the view that more difficult 
problems are raised by this consolidation than would have been raised by follow- 
ing the general intercorporate pattern which existed prior to the proceedings in 
bankruptcy. While the problems of effecting equitable distributions of securities 
are made more difficult, I am not persuaded that the results sought to be achieved 
by the majority plan will be more desirable than would flow from reorganization 
along the lines of the prebankruptcy intercorporate relations. The report approx- 
imates future income as reasonably suflicient to support a capital structure of 
$612,000,000, There is persuasive evidence that these estimates may be rather 
conservative. It seems to me that the claims of holders of securities of the 
bankruptey, including the stockholders, might be more satisfactorily disposed of 
in a plan of reorganization along the lines I have indicated than in this plan of 
consolidation into one corporation. The Missouri Pacific Railroad Company, after 
its separate reorganization, could continue its stock ownership in the New Or- 
leans, Texas & Mexico, and the latter in turn couid retain its interest in the 
reorganized International-Great Northern. Reorganization of the New Orleans 
might not be necessary if a plan of this character were worked out. 

The majority states that there is relatively little support in the record for 
three separate reorganizations. It has reference, however, to such reorgani- 


zations as might have the effect of separating the present system with its large 
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elements of common management. I agree that such a result should be avoided 
and it would be under the simpler procedure. The reasons given by the major- 
ity ure broad generalizations; that is, general conclusions from facts of record 
which, in my opinion, just as adequately support findings necessary to the more 
conservative pattern represented by the prebankruptcy intercorporate relations. 
Thus, it is not clear that the economies expected from a single operating coim- 
pany are other than conjectural. These economies should be spelled out as more 
definitely to be expected before an irrevocable consolidation of the properties 
under the Bankruptcy Act is undertaken. It seems to me that some of the 
difficult questions of equitable treatment as between the security holders of the 
New Orleans, Texas & Mexico and of the other companies in the system could 
have been avoided by arranging for the New Orleans, =e xas & Mexico to con- 
tinue in the system as a subsidiary of the reorganized parent company. 

As explained in the report and in our earlier decisions, the State of Texas 
protests the inclusion in the reorganized system of companies which have been 
incorporated in TeXas to conduct intrastate operations in that Stute. It cites 
provisions of its constitution and laws which prohibit 2 foreign carrier from 
operating in intrastate commerce in the State. The majority overrules this 
protest, thought ‘it provides, as an alternative, for the separate reorganization 
and incorporation of the International-Greit Northern. This alternative, 
added for the reason indicated above, does not adequately meet the basic issue 
presented by the State of Texas. The procedure I prefer would permit all lines 
which operate in Texas to comply with the provisions of the constitution and 
laws of that State. I consider this result an added advantage of the procedure 
I have in mind. Further, it would obviate the necessity of bringing a section 5 
application to consolidate the reorganized International-Great Northern with 
the new operating company. The plan of this report apparently makes neces- 
sary a somewhat labored attempt to point the way by which, if the Commission 
will make the necessary findings, the constitution and laws of the State of 
Texas may be set aside and the spirit and letter of section 77 (n) of the Bank- 
ruptey Act disregarded. 


OPINION OF COMMISSIONER SPLAWN, DECEMBER 29, 1949, IN MiIssourL PACIFIO 
CASE (275 I. ¢ % 228) 


SPLAWN, Commissioner, dissenting: 

The further modification set out in this report to the modified plan for reor- 
ganization, approved August 2, 1949, is inadequate, I believe, for the reasons 
stated in my separate expression in the prior report. 

Didn't Mr. Splawn also question whether your majority plan was a 
violation of Federal railroad statutes, as well as a violation of the 
Constitution of the State of Texas? 

Mr. Manarrie. He may well have. I do not recall that. 

Senator Tosry. In view of what has been shown here about Com- 
missioner Splawn’s position in the Missouri Pacific case, would you 
still say, as you did last week, that he was concerned only with ‘the 
problem of the Texas Constitution 

Mr. Manarrie. I have said a moment ago that is my recollection 
that was his trouble in that case. 

Senator Torry. While we are discussing the Missouri Pacifie case, 
you approved two earlier plans, one in 1940 and another in 1944, did 
you not ¢ 

Mr. Manarrie. Two plans. I think your dates are correct, but I 
haven't them exactly in mind. 

Senator Torry. Those plans would have wiped out hundreds of 
millions of securities, wouldn’t they ? 

Mr. Manarrm. Well, I do not know how many they would have 
wiped out. I think both plans substantially equaled the then capital- 
ization of the Missouri Pacific. 
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Senator Torney. But later developments showed that you went 
wrong in the estimates on which you based those forfeiture plans in 
1940 and 1944, did they not? 

Mr. Maunarrie. We revised them in the latest plan when we got 
further testimony, yes, sir. 

Senator Tosry. Did you write or supervise the writing of those 
Missouri Pacific forfeiture decisions in 1940 and 1944? 

Mr. Mauarrie. I wrote neither and I heard neither case. The first 
Missouri Pacific hearing was before Commissioner Meyer and various 
of our staff. The second was before Commissioner Miller assisted 
by staff members.‘ 

Senator Tosry. Were they submitted to you for approval before 
they were issued ? 

Mr. Manarrie. I voted on them, yes, sir. 

Senator Torry. Did you write or supervise the writing of the for- 
feiture decision in 1949? 

Mr. Manarrie. No, I did neither. 

Senator Toney. Who wrote that? Who wrote that? 

Mr. Manarrrie. The 49 case was Commissioner Miller’s. 

Senator Torry. Alone or jointly with somebody else ¢ 

Mr. Manarrie. He had staff help. 

Senator Toney. And how much supervision did your Division 4 
give to that? 

Mr. Manarrte. Probably the division as a whole very little, because 
by that time there was a commissioner assigned to the case. 

Senator Tosry. The Commission, then. Excuse me. 

Mr. Manarrie. All Commissioners, when the report is prepared 
and ready, have it circulated to them with explanatory explanations, 
and it is taken up in Commission conference and discussed. The 
work an individual Commissioner personally or through his staff does 
on it, of course, depends on him. I do not know how much. 

Senator Toney. Did any majority member, other than yourself, 
have a hand in the actual composition of that 1949 forfeiture plan? 

Mr. Manarte. As I said, Commissioner Miller was in charge of it. 
I didn’t have to do with the composition of that plan. 

Senator Tosry. Did you review it? 

Mr. Manarrie. Yes, sir. 

Senator Tosry. Mr. Miller was the man who drafted that report 
and turned it over to the Commission as a whole; is that right? 

Mr. Maunarrie. Yes, sir, in this way: He had heard the case, sitting 
in the taking of the testimony, which occupied many days, and then 

yas pr imarily responsible for the proposal of a report for Commis- 
sion action. 

Senator Toney. Commissioner Cross did not participate, did he, in 
the Missouri Pacific case in 1949? 

Mr. Manarrtie. I think not. I think he had not been appointed at 
that time. I may be wrong about that; possibly he had. 

Senator Torry. How - Commissioners joined you in that case? 

Mr. Manarriz. Senator, [ don’t remember. 

Senator Torry. Do you know who they were? 

Mr. Manarrie. No, sir. If you have the report before you, it 
shows. 


4 Further discussion of this subject, below pp. 62—64. 
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Senator Torry. I haven’t it; no. 

Mr. Manarrte. I am sorry, I haven’t either. 

Senator Torry. Some time would you supply that to me? 

Mr. Manarrte. Certainly. 

Senator Toney. Thank you. 

In addition to Commissioner Splawn, there were two other Com- 
missioners that dissented, were they not, namely, Commissioner All- 
dredge and Commissioner Aitchison ? 

Mr. Manarrie. There were two who dissented. Commissioner 
Splawn, as I said, as I recall, concurred in part. 

Senator Tosry. But there were two others who dissented, were 
there not? 

Mr. Manarrte. That is correct. 

Senator Torry. Commissioner Alldredge and Commissioner Aitchi- 
son? 

Mr. Manarrie. That is correct. 

Senator Torry. They disagreed with your estimates of future earn- 
ings, did they not ? 

Mr. Manarrm. Probably they did, but I don’t remember. 

Senator Toney. And they disagreed with the forfeiture provision, 
did they not ? 

Mr. Manarrie. They probably did; yes, sir. 

Senator Torry. These questions were reviewed in the record the 
other day and I would like to return to the line of questions. 

Senator O’Conor. Would it interfere, Senator, if I were to ask a 
question there? 

Senator Tosry. Just let me finish this. 

We were talking about the various Commissioners and their expe- 
rience in railroad finance, as compared with yours. We were talking 
about your leadership i in railroad financial matters. 

Now, Mr. O’Conor. 

Senator O’Conor. Along the line of Senator Tobey’s questions, Mr. 
Commissioner, I was wondering whether you would enlighten us as 
to the procedure—and I am speaking now without reference as to 
any particular case or any particular plan, but just as Senator Tobey 
has brought out—is it customary for the Commissioners themselves 
to compose their reports and construct the plan, so to speak, or is a 
great deal of the spade work left to the examiners? 

Mr. Manarrte. Usually certainly a first draft of a report will be 
by the staff, the examiners, and the men who are helping the examiner. 
Then if the Commissioner disagrees with it or wants particular things 
rewritten or put in a different “form, he either does it himself or fre- 
quently instructs the staff what modifications he wants. Actually the 
drafting is principally by the staff, of course. 

Senator O’Conor. Senator Tobey, what I was trying to bring out— 
it may very well be that the Commissioners, if they do not have any- 
thing before them prior to the time that the examiners prepare the 
reports, may very well be influenced by the examiners. In other words, 
what I am trying to get at, Mr. Mahaffie, is whether or not the Com- 
missioners make a tentative decision and then leave it to the staff to 
draw up the report, or whether the examiners, having heard it in the 
initial stages, present more or less a prepared report which, of course— 

a person preparing a written document sometimes can direct thinking, 
or in the way in which it is written can very well leave an impression 
on the Commissioners. I was wondering what the procedure is. 
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Mr. Manarriz. Usually the procedure is that the examiner prepares 
what he thinks ought to be done, or the examiners. Personally I want 
the independent views of the men who have been working on the case. 
I wouldn’t want to tell them before I get their views about any revision 
I thought ought to be made. 

Senator Tosry. I think, Senator O’Conor—I do not want to read 
your mind—I think you and I are conscious of one or more great Com- 
missions in Washington where the tail wags the dog. 

Senator O’Conor. I have heard, in line with this, where often in 
judicial proceedings, the court will indicate their tentative views, and 
it is the court decision and the court conclusion, but then they will 
leave it to some associations or staff members to prepare the detailed 
wording. But, after all, it is the court which gives the indication 
of the direction in which the decision is going. My interest here is 
whether or not the shoe is on the other foot, whether the examiners 
in giving their conclusions in the wrrtten report may very well 
influence the thinking of the Commissioners. 

Mr. Mauarrte. I would hate to think they influence the thinking 
except to the extent that a man who is an examiner, and competent 
and puts in much more time than any Commissioner can on a problem, 
to the extent it represents his judgment. I think no Commissioner feels 
himself bound by the judgment of the examiner no matter how com- 
petent the examiner or how much he has worked on the case. Certainly 
I don't. 

Senator O'Conor. I just thought, Senator Tobey, that was in line 
wit! vour thinking. 

Senator Torry. Iam glad you asked. 

Reverting again to a question [ started with you last week, Mr. 
Mahatlie—Commissioner Johnson's work for years, after coming to the 
Commission, has been on the subject of making sure that the rail- 
roads have enough rolling stock to meet the country’s needs, particu- 
larly in periods of defense preparation and war, Is that correct ! 

Mr. Mauarrie. Well, Commissioner Johnson has to do lots of other 
things, of course. 

Senator Torry. That is his main hobby, his passion, so to speak, 
rolling stock ¢ 

Mr. Manarriz: When he was on the ODT, which I think was 
for about 3 years, that was his primary occupation. 

Senator Torry. I am not saying it in criticism; I am just making 
a statement of fact, that is all. 

Mr. Manarrie. He carries his regular work as a Commissioner as 
well. 

Senator Toney. When he has cast votes in railroad reorganization 
cases, they have chiefly been on your side, have they not, in support 
of your views? 

Mr. Manarrie. I don’t think that is a good way to say it. 

Senator Tonry. How would you frame it? 

Mr. Manarrir. Mr. Johnson, Commissioner Johnson, reaches his 
own conclusions, and he does support my views. 

Senator Torry. Put it this way: Has the result been in most cases 
that Mr. Johnson has seen eye to eye with you on conclusions ? 

Mr. Manarrie. As to reorganization matters ? 

Senator Tosry. Yes. 
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Mr. Maunarrir. I hope he has, but I haven’t checked that. 

Senator, since you raised this question, however, I had my office 
make a tabulation for me of the reorganization and receivership pro- 
ceedings in which I have dissented, and I have a list of 25 of them 
here, which to some extent indicates that I do not always control the 
votes of my brethern. 

Senator Tosry. I do not think you have. But you are held in very 
high regard by your colleagues and by people in general, and it is a 
natural thing that men might support your views in these things as an 
authority on ‘railroad matters. That is not disparaging to either you or 
the others. 

Mr. Manarrie. I regret to say that in 25 cases I have written 
dissents. 

Senator Torry. Will you file the list of them in the record ¢ 

Mr. Manarrir. I will be glad to. 

Senator Toney. Thank you. 

Mr. Manarrie. I’should say in explanation of that, that some of 
these reports are in the same proceedings. There are not that many 
different proceedings. But take the Chicago Great Western here, 
which I have immediately before me. ‘There were three reports in that 
proceeding in which I dissented, or to which I dissented. Some of 
these reports do not go to the plan as a plan but to ancillary matters 
that come up in connection with it. But I was unable to influence my 
brethern enough to make it unanimous. 

Senator Tosry. If Commissioner Johnson were asked about. this, 
do you not think he would say he has largely followed your views in 
railroad reorganization cases ¢ 

Mr. Mauarrir. I doubt greatly if the Commissioner would make 
that statement. I am convinced that he follows his own views. 

Senator Torry. Now Commissioner Lee came to the Commission 

1930. I think that is right, isn’t it? 

Mr. Manarrir. That is correct. 

Senator Toney, That is the same year you became a member / 

Mr. Manarriz. That is correct. 

Senator Torey. He was not connected with the Commission prior 
to 1930 in any capacity, was he ¢ 

Mr. Manarrir. No, sir, 

Senator Tosry. Did he have any experience with railroad finance 
and reorganization comparable to yours before coming to the Com- 
mission ¢ 

Mr. Manarrie. I doubt if he had very extensive experience. He 
was Chief Justice of the Supreme Court of Idaho and had practiced 
in Idaho for some time, and the extent to which he got into railroad 
financial matters I do not know. 

Senator Tonry. I see. Has he ever been a member of Division 4, 
the finance division, of the Interstate Commerce Commission ¢ 

Mr. Manarriz. Not a regular member. He has been, I think, from 
time to time put on for emergencies or when someone was ill or out 
of town, but not often. 

Senator Tonry. Now take Commissioner Patterson. He became a 
member of the Commission in 1939, 9 years after you did; is that. 
correct ¢ 





5 See below, pp. 52-53, 61-62, 90-97, 141. 
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Mr. Manarrre. It sounds right to me, yes. 

Senator Toney. Before that, from 1914 on, he was in the work of 
investigating and protecting the safe operation of trains, was he not? 

Mr. Manarrre, Perhaps not so much the safe operations, but he 
probably would qualify that. He had been in the Bureau of Safety, 
which has limited jurisdiction as to operations but does have jurisdic- 
tion over facilities and appliances. 

Senator Tosry. His work grew out of his special experience as a 
brakeman, conductor, and operating employee of the railroads, prior 
to his connection with the Commission; is that correct ? 

Mr. Manarrir. He has such experience, yes, sir. 

Senator Toney. Now take the other Commissioners. Richard F. 
Mitchell came to the Commission within the last 3 or 4 or 5 years, did 
he not ? 

Mr. Manarriez. Yes, sir. 

Senator Tosry. He had not previously been active in railroad mat- 
ters, railroad finance, or reorganization, had he? 

Mr. Manarrie. Not that I know of, although he again had been 
Chief Justice of the Supreme Court of his State and had a wide ex- 
perience and practice in his State. To what extent he concerned 
himself about or had been in on railroad reorganizations and finance 
I do not know. 

Senator Tosry. Isn’t pretty much the same story true in the case of 
Commissioners Cross and Knudson? 

Mr. Manarrie. I know of no extensive experience of either in 
railroad finance. Commissioner Cross, however, had been a very 
active lawyer and had been Lieutenant Governor of his State, and 
held numerous public positions. 

Senator Tosry. What was his State? 

Mr. Manarrte. Illinois. 

Senator Tonry. On some of the biggest of the railroad reorgani- 
zation cases, there were times, were there not, when Commissioner 
Lee or Commissioner Patterson did not vote, did not participate? 

Mr. Mauarrie. That is probably correct. It is always true of any- 
body over the years that he sometimes 

Senator Torry. It is true of Senators sometimes. 

Mr. Manarriz. (Continuing) Is not able to be present. 

Senator Tosry. When they did they were voting on the same side 
as Commissioner Mahaflie, were they not? They did not follow any 
of the dissenters, but rather your view, did they not? 

Mr. Manarrre. Sometimes they didn’t follow me even in dissents. 
Commissioner Lee, however, I think did in the Florida East Coast, 
I referred to, agree with me in all of my dissents in that case. But 
Commissioner Patterson, no. 

Senator Torry. The other three Commissioners, Mitchell, Cross, 
and Knudson, came too recently to the Commission to have partici- 

vated in any of the big reorganization cases except the plan for the 
Missouri Pacific, the Gulf Coast, and the International Great Northern 
in 1949. Is that a correct statement é 

Mr. Manarrir. No, I do not think it is. 

Senator Tosry. Well, you cor rect it please. 

Mr. Mainarrir. The Florida East Coast I spoke of, I think they 
were all there when it was dec ided. 

Senator Toney. Any other that your memory gives you? 








NOMINATION OF CHARLES D. MAHAFFIE 29 


Mr. Manarrte. I should think some of them were there when the 
New York Susquehanna was decided. It has not been concluded yet, 
so it wasn’t too long ago. 

Senator Torry. Insofar as they voted at all, they voted with you, 
and not with the dissenters who opposed forfeiture in that recent 
case; is that right? 

Mr. Manarrie. So far as I know, I know of no forfeiture in any 
recent case, Senator. 

Senator Torry. No forfeiture ? 

Mr. Manarrre. You have been using that term a great deal. 

Senator Toney. I will clarify that a little later. You must know 
of forfeiture of railroad securities in these cases in very considerable 
amount. 

Mr. Manarrte. It depends upon what you mean by forfeiture. 

Senator Torry. 1 mean a wiping out. 

Mr. Manarrtr. All right. 

Senator Torry. Wiping out the values of the stockholders so that 
they have nothing in place of something. 

Mr. Manarrtie. If by forfeiture you mean a case in which we find 
that the security has no value, then I agree with you. 

Senator Torry. Let’s be very definite. I like to be specific and I 
know you do too. Let’s take the Cotton Belt situation, going back 
in ancient history. ‘There you said it wasn’t worth anything at all, 
and the stockholders sold out for a dollar a share. and now it is selling 
at $230 on the New York Stock Exchange. That is food for thought, 
a result like that. 

Mr. Manarrir. Yes, but it is food for some facts too, I think. 

Senator Tosry. That is right. I think the facts stick out all over 
it. 

Mr. Manarriz. The Cotton Belt was owned 89.34 percent by South- 
ern Pacific Railroad. 

Senator Topry. Yes. 

Mr. Manarriz. Before all of these things happened. The chief 
other interest in the Cotton Belt was a group headed by Mr. Walter 
KX. Myer, who himself owned 13,000 shares, and his associates owned 
a great deal of the rest. 

Senator Topry. And Mr. Loree? 

Mr. Manarrim. Mr. Loree, I think, never owned any himself par- 
ticularly, 

Senator Tosry. He tried to put in a consolidation. 

Mr. Manarriz. That is correct. 

Senator Tosry. Of the Kansas City Southern, and M. K. T. 

Mr. Manarriz. That is correct. I heard the case. Going back 
to your question—— 

Senator Torry. Of course, that Cotton Belt to me is a terrible ex- 
ample. I think anybody who looks at the facts will say so. Here 
were stockholders who, because of the Commission’s ruling, got no 
value at all, and somebody took it, bought it in for nothing at all, and 
today we see it at $230 bid on the New York Stock Exch: ange. 

Mr. Mauarrie. I am trying to make the point that almost no stock- 
holder could have done that. 

Senator Tonry. There were some minority stockholders. 

Mr. Manarrtr. That is right. 
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Senator Toney. I happen to know one or two myself. 

Mr. Manarriz. That is correct. But there was very little of that 
stock about. And the thing that happened to the Cotton Belt, since 
you have raised that point, was the Southern Pacific, with its owner- 
ship of approximately 90 percent and its ownership of all the junior 
bonds of the railroad, and with the war traflic that came on threw 
enough traflic to that property to pull it out fast. It was handed 
traflic in solid trains at both ends of the line. And that again was 
not in the record which Commissioner Aitchison heard in that case, 
and in which taking of testimony went on for some weeks. 

Senator Tosry. Have you finished / 

Mr. Manarrie. I would like to say something else. 

Senator Torry. Anything you wish. 

Mr. Manarriz. Going back to forfeiture, Senator, I think we ought 
to be clear about that. You used the term “forfeiture.” I used the 
term following the law as to priorities, and I do not know if you have 
in mind the fact that the Commission, pursuant to the court decisions, 
must follow what we call the Boyd case, which was decided in 1913, 
in which the Supreme Court said this: 

If the value of the road justifies the issuance of stock in exchange for old 
shares— 
they had been forfeited in this case— 
the creditors were entitled to the benefit of that value, whether it was present or 
prospective, for dividends or only for purposes of control. In either event it 
was a right of property out of which the creditors were entitled to be paid before 
the stockholders could retain it for any purpose whatever. 

That was the decision of the Supreme Court in the Northern Pacific 
ease in 1913, and they upset the plan. The plan had given some rights 
to the old stockholders. The Supreme Court, when it reached it, held 
that was a deprivation of the property of the seniors and upset it. 
Now that case was in 1913. 

That case has been followed uniformly by the Supreme Court in 
interpreting the relative rights of senior and junior security holders 
under section 77. 

I have a quotation from the Ecker case, which was one of the first 
to reach the Supreme Court following section 77. That is the Western 
Pacific case. And the Court there said at 318 U.S. 448: 

The important element is the allocation of the securities so as to preserve to 
creditors the advantages of their respective priorities. 'That is to say, senior 
claims first received securities of a worth sufficient to cover their face and interest 
before junior claiins receive anything. 

That was reiterated in the Milwaukee case—Group of Institutional 
Investors against Milwaukee—and reinforced, quoting the Boyd case 
again, 

Then more recently—I am bringing it down to a more specific case— 
in the Rio Grande case, the Supreme Court at 828 U.S. 495 said, and 
1 think this is of such consquence that I might read it, being a com- 
paratively short paragraph: 

There must be segregation of the system earnings to each existing lien and 
allocation of securities representing the system value to each class of claimants. 
This was done here as shown jin the second table in note 6. Such a method is 
in full accord with the principle that senior creditors are to retain their relative 
priority of position in a reorganization. 
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T am quoting the Milwaukee case, and this is of interest: 


Furthermore, junior claims can receive nothing until the senior claims receive 
securities of a worth or value equal to their indebtedness 


Now it is applying that legal er le, Senator, that has led the 
Commission 1n numerous cases to find that claims had no value. And 


} 


the reason they usually have no value, or a particular reason why, is 
because during the trusteeship or receive rship there a ive been built 
up very large claims that have priority over junior liens or over 
stocks. 

Senator Tonry. And they have to tuke care of the bie boys. 

Mr. Manarriz. We have to do what the Supreme Court says. 

Senator Tosry. All right. I hold a brief for the little fellew in 
this country. I say this to see You say you do not know about for- 
feitures. I know in the country many people had money invested in 
railroad securities, and the ¢ ‘ommissione Is ruled they were ho good, 
You say you did not forfeit, but they were wiped out, left nothing, 
not even a piece of paper, no equity, nothing at all. Then two or 
three vears of wonderful, lush circumstances come alone, but it is too 
late for them to get in behind the bonds of that company. I do not 
blame them for raising an eyebrow, call it forfeiture or whatever you 
want. 

Mr. Manarrte. Is it agreeable to have this in the record ¢ 

Senator Tonry. We are glad to have it 

(‘I he document referred to is as follows :) 


THe LAw As To Priorirn 


The Boyd case was decided April 28, 1913 (Northern Pac. Ry. Co. v. Boyd, 
228 U.S. 482) In it the Court reathrmed what is generally known as the strict 


es 
t 


priority rule. Under that rule a junior creditor or stockholder cannot benefit 
from assets being administered in bankruptcy proceedings unless all claims hav- 
ing priority are first full) satisfied That principle has been consistently fol- 
lowed in subsequent decisions It was specifically referred to and followed as 
recently as February 3, 1947, in the case Jnsurance Group Committee v. Denver 
& Rio Grande Western Railicay Co. (829 U. S. 607). Specifically, the ruling 
of the court in the Boyd cause is: 

“If the value of the road justifies the issuance of stock in exchange for old 
shares, the creditors were entitled to the benefit of that value, whether it was 
present or prospective, for dividends or only for purposes of control. In either 
event it was a right of property out of which the creditors were entitled to be 
paid before the stockholders could retain it for any purpose whatever” (p. 
DOS } 

In no case involving priorities in proceedings under section 77 of the Bank 
ruptey Act (as well as in proceedings involving priorities under certain other 
Federal statutes) has the Supreme Court departed from the rule laid down in 
this respect in the Boyd case. 

Thus, in Ecker v. Western Pacific R. Co. (318 U.S. 448), the Court, among other 
things, said: 

“The important element is the allocation of the securities so as to preserve 
to creditors the advantages of their respective priorities. That is to say, senior 
claims first receive securities of a worth suffic'ent to cover their face and interest 
before junior claims receive anything” (p. 488). 

In Group of Institutional Investors v. Chicago, Milwaukee, St. Paul & P. R.R., 
(318 U.S. 528), the Court, among other things, said: 

“The finding of the Commission, affirmed by the Distriet Court under section 
77 (e), that the stock bad no value is supported by evide The issue in 
volved in sueh a determination is whether there is a rensonnable probability that 
the earning power of the road wiil be suflicient to pay prior claims of interest 
and principal and leave some surplus for the service of the stock. If it is 
established that there is no resaonable probability of such earning power, then 
the inclusion of the stock would violate the tull priority rule of Northern 
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Pacific Ry. Co. v. Boyd (228 U. 482)—a rule of priority incorporated in section 
77 (e) (1), as in section T77B phir chapter X [decisions cited] through the phrase 
‘fair and equitable’ ” (p. 541). 

In Reconstruction Finance Corp. v. Denver & R. G. W. R. Co., 328 U. S. 495, 
the Court, in discussing allocation of securities, among other things, said: 

“There must be segregation of the system earnings to each existing lien and 
allocation of securities representing the system value to each class of claimants, 
This was done here as shown in the second table in note 6. Such a method is 
in full accord with the principle that senior creditors are to retain their relative 
priority of position in a reorganization (Group of Investors v. Milwaukee R. 
Co., 818 U.S. at p. 561). Furthermore, junior claims ean receive nothing until 
the senior claims receive securities of a worth or value equal to their indebted- 
ness (31% U.S. at p. 483; 318 U.S. at p. 569). 


Mr. Manarrir. All right, if I may discuss that for a moment—the 


real test, I think you w ill agree. Senator. on consideration. is whether 
a senior who in recognition of his claims receives new securities gets 
securities on which he can realize more than the legitimate amount of 


his claims. That would be a good test, would it not 4 

Senator Topry. I think so. 

Mr. Manarriz. Well, taking that test and applying it to the rail- 
roads that have been reorganized in this country since 1933 I know 
i no railroad except as to one issue, Where at any time since reor- 

ganization a senior can get out whole. In one railroad, with one issue 
O oats the railroad was fortunate enough to have been able to call it, and 
it went to the premium price w hich would enable an old holder to get 
out whole. But that was a minor railroad and it was, as I say, so far 
as I know, unique. As to some of these railroads that have been reor- 
ganized up to now senior creditors cannot get 20 cents on the dollar 
for what they got on account of their securities in the old company. 
They gave up 100 for what up to now will not bring them 20 on the 
market. That is no unjust enrichment. And following the Supreme 
Court decisions anybody determining those matters would have had 
to hold that securities further down the line had no value.® 

Senator Tosry. Well, I think you agree with me that every man 
ought to have a reason for the faith within him. You have expressed 
yourself. Tam taking the human stand on so many cases, and I know 
many individuals who bought stocks long ago before I was in the 
Senate, who got nothing—little people, with no one to speak for them 
and no great lawyer, and they have got the short end. 

Mr. Mauarrre. Do you know the Rutland security holders? 

Senator Tosnry. Some of them, yes. 

Mr. Manarrie, You wouldn't suggest a value there we could have 
found ? 

Senator Torry. No, I think that dragged out a plenty long while, 
too. 

Mr. Manarrir. T regret just as much as you do, Senator, having to 
find that people’s investments are no good, but we are following a law.’ 

Senator Tosry. Well, there are some cases I will ask you about that 
will be very helpful to me before I get through. 

Mr. Manarrme. I will try to. 

Senator Torry. I know vou will. 

When you directed the Finance Bureau was your relation with the 
Commission primarily through Division 4, the Finance Division ? 

Mr. Manarrte. Yes, sir. 
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senator Tosry. That was a subordinate body, was it not, to do the 
work outlined for it by the Commission or its inance Division. 

Mr. Manarrit. The Bureau of Finance 4 

Senator Torry. Yes. 

Mr. Manarrte. Yes, sir. 

Senator Toney. The Bureau did not act independently, but as the 
technical staff of the Commission and its Finance Division: is tha 
right? 

Mr. Manarrie. Yes, sir; we didn’t act independently, of course. 

Senator Torry. No. Did you and your staff in the Finance Bureau 
operate generally without seeing any of the Commissioners, or were 
you or your assistants in fairly constant tou hy with members ot the 
Commission and its Finance Division ? 

Mr. Manarriz. I was, and to some extent any of the staff whose 
work was of interest to the Division as an individual was in touch. 
Yes, sir: I was closely in touch with the Division. 

Senator ‘Torry. If you or a member of your Bureau staff was the 
exinilinel in) a case, you Wot ld make 1 } ac } YA 
best judgment of the facts, policy, and law, would you not ¢ 

Mr. Marrarrin. Ye 

: RB 


Senator ‘Topry. 


port } ordance witii your 
. 


, sir. 

rut VOU Wot ld feel free to consult with colleawues 

on the staff, or with members of the Finance Division, would you not? 
Mr. Manarrizr. I would feel perfectly free to. 1 doubt if I fre- 

quently consulted a member of the Division 

mendation. 


Senator Torry. Commissioners would not eive vou orders as to 


7 } T ’ 
peTore i made a reconi- 


what you were to recommend, but they micl { make Suggestions or 
helpful Comments, WOULd they hot ¢ 
Mr. Mararrim. It was quite infrequent that anv sugeestion was 


y 


made before a recommendation. I recall one time | had a rd 
problem, and I didn’t know what to do with it, and I reported it 
without a recommendtion. It came back in about 10 minute —“What 
do you recommend 2” whieh Wits the customary procedure. 

Senator Torry Ha not the same veneral relat onship and condi- 
tion prevailed between the 1 ; 


the time you left the Bureau to become a member of the Commission ¢ 


. . ‘ 
hahce Bi reau and the ¢ MMA ISSION Ince 


Mr. Manarrm., Yes, sir: I think it has not changed. 

Senator Torry. How often on the average do you talk with the 
Director and Assistant Director of the Finance Bureau—once a week 
or more soé 


Mr. Manarrize. Much more so 


Senator Torry. On any big case, isthe Bureau Director or a member 


of his staff usually in touch with you from time to time for help or 


suggestions ? 


Mr. Manarrm. As to any procedural matter or any problem other 
than recommendation as to wh it the actions shoul | be: Ves, SID. [ 
have charge of the hard procedural things. I don’t undertake to 


direct, but T am frequent] a little bit curtous as to what the boys 
are going to recommend. 

Senator Torry. Is there anyone in t linance Bureau who has been 
connected \ th the Bureau and { he ub wor t] 
as long as you have? 

Mr. Maniarrm. I think at least two or three have been there longer. 
Senator Tonry. Would you mention their names, kindly ? 
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Mr. Manarriz. The present director, Charles E. Boles was in the 
Bureau when I became director. One section chief was in the Bu- 
reau—Henry Howard, who is head of the section of securities. 

One of Boles’ junior assistants who was also in the Bureau at that 
time. There are probably quite a number of others. Iam sure there 
are. 

Senator Torry. How many examiners and others, except clerical 
staff, are there in the Finance Bureau / 

Mr. Mauarrir. We have 38 total, but exactly how they break be- 
tween clerical staff and examiners I am not too sure. 

Senator Tosry. How many of these have been as long with the Com- 
mission on railroad finance work as you have ¢ 

Mr. Manarrie. Well, I just enumerated all those that immediately 
occur to me. 

Senator Tosry. Are one or more members of the staff of the Fi- 
nance Bureau assigned to assist you individually as a member of the 
Commission or of Divi ision t, or as chairman of Division 4? 

Mr. Manarrtr. No, si 

Senator Torry. Has aa someone from the Finance Bureau been 
assigned in some such capacity to you from the time you become a 
Commission member or thereafter / 

Mr. Maiarriz. I have never had anyone of the Bureau assigned to 
me, sir. I domy own work mostly of that character 

I shoul | perhaps say th ¥ had I not been pretty familiar with it, I 
might have ealled for he ‘Ip, but T haven’t had occasion to, 

Senator Toney. So you have | no personal assistant assigned to you? 

Mr. Manarriz. Not from that Bureau. 

Senator Topry. Yes. 

Mr. Maiarrtm. No, sir. 

Senator Torry. In other words, is not the Commission or Division 
4 and the Finance Bureau a working team, with free intercourse be- 
tween them, and free discussion back and forth for arriving at mutu- 

ally considered views, at any rate in the working and preliminary 
stages of these matters? , 

Mr. Manarrie. Entirely so; ves, sir. 

Senator Torry. That is as it should be. 

Mr. Manarrir. Again, however, I should perhaps say, Senator, 
that I doubt if any member of Division 4 would interest himaslt in 
what the Bureau was going to recommend about a particular case. 
We want their independent judgment. 

Senator Toney. If you have any different view of the working 
relationship, will you please give as full a picture as you can? 

Mr. Manarrie. I think you have stated it. 

Senator Tosry. All right. thank you. 

_ Section 77 of the Bankruptcy Act was enacted in March 1933, was 
it not / 

Mr. Manarrte. It was enacted in 1933. 

Senator Tosry. I believe March. Section 77 placed jurisdiction in 
the Commission with respect to drafting and approving reorganiza- 
tions plans, did it not? 

Mr. Manarrir. No, sir. 

Senator Ton ie Didn't it ¢ 

Mr. Manarrir. No, sir. 

Senator Tospry. Where am I in error there? 





© 


to 


Pp 


oO” 


NOMINATION OF CHARLES D. MAHAFFIE 00 


Mr. Manarrir. As to approval, yes, but not as to drafting. The 
debtor has an obligation under the law to propose a plan. Other per- 
sons interested may propose a plan. The debtor is usually the pro- 
ponent of the plan that comes in. The Commission has to approve the 
plan, and to that part of the question the answer is “ Yes.’ 

Senator Torry. Well, the Commission has somewhat the kind of 
power that Commissioner Eastman urged in the St. Paul case, except 
that the Commission acquired power over reorganization plans 
from the beginning of a proceeding, instead of near its end. Is that 
right? 

Mr. Manarriz. The St. Paul case and the controversy there, and the 
dissent of Chief Justice Stone, led very largely to the enactment of 
section 77. Section 77 when first enacted in 1953 proved to require 
amendment, and it was thoroughly gone over in 1935 and quite exten- 
sive amendments were then added. It does undertake, as the courts 
have held frequently, to brigade the Commission and the courts in 
reorganizations. The Commission has the initial consideration of the 
plan, then it goes to the court for approval. 

Senator Tosey. This new jurisdiction was placed, so far as staff 
work was concerned, in the Finance Bureau, was it not? 

Mr. Mauarrir. Yes, sir. 

Senator Toney. As a Commissioner of some 3 years’ standing at 
that time in 1933, were you then on the Finance Division of the 
Commission ¢ 

Mr. Manarrir. Yes, sir. 

Senator Toney. Did members of Division 4 consult with you, per- 
haps more than with other Commissioners, in view of your previous 
special experience in the Finance Bureau ? 

Mr. Mauarriz, Well, 1 doubt it. Commissioners Meyer and East- 
man, as I reeall, were the other members of Division 4 at that time. 
Both had been on Division 4 since it was created in 1920. They both 
considered that they knew a good deal about railroads. They both had 
worked on railroad finance long before I did. and I doubt if they 
had to take much instruction from me. 

Senator Toney. During the period beginning in 1933 did the staff 
of the Finance Bureau include a number of men who had worked under 
you during’ the earher period when you were director ot the Bureau ? 

Mr. Manarrir. Yes, sir 

Senator Tosry. Section 77 of the Bankruptey Act gave the Com- 
mission many duties in addition to the duty of considering and draft- 
Ing plans of reorganiz: ition, did it not ? 

Mr. MAHAFFIE. Yes, Si 

Senator Tonry. For ex: ieinilie the Commission was empowered, was 
it not, to fix the allowances to be paid to security-holde rs’ committees, 
their * Tay wvers, e neinee ra: and other expe rts, to approve or pass upon 
their expenses, to consider whether persons appointed as bank ruptey 
trustees by the courts should be ap yproved or disapproved, and to pass 
upon the compensation of trustees and their counsel ? 

Mr. Manarriz. It is correct. T think, except as to one item. 

Senator Tospry. What is that ? 

Mr. Manarrie. You made the statement that we passed on the com- 
pensation of members of committees. That is not correct. 

Senator Torry. That is up to the court ¢ 
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Mr. Manarrir. The members of the committee are not under Section 
77 entitled to compensation. We have so held many times, and I 
recommended, as a matter of fact, when the act was amended that no- 
body get compensation out of these estates. But the Judiciary Com- 
mittee compromised my position after hearing from people who took 
the opposite view and provided that members of the committee be not 
compensated, but that they be authorized subject to maxima to be set 
by us and subject to approval by the court to collect their expenses 
including their lawyers fees. 

Senator Toney. The Commission was also empowered, was it not, 
to determine whether any security-holders’ committees or groups 
should be permitted to solicit proxies, to pass upon their circulars and 
decide what might be said or might not be said ? 

Mr. Manarrie. Yes, sir. 

Senator Toney. And to consider who should be allowed to intervene 
in reorganization proceedings~ 

Mr. Manarrre. Well, the Commission has that authority. My 
recolle ction is it has it under the Interstate Commerce Act rather than 
under section 77. 

Senator Tosry. In all such work, as well as in studying proposed 
reorganization plans and in drafting Commission reorganization 
plans, the staff of the Finance Bureau were the technical staff aiding 
the Commission or its Finance Division; is that right? 

Mr. Manuarrte. In the main; yes, sir, though a Commissioner can, if 
he wants, use other staff members inchiding the men in his own office. 

Senator Torry. That would be the natural procedure ? 

Mr. Manarrir. In the main that is correct. 

Senator Tosry. When this new work placed on the Commission by 
section 77 was assigned for staff purposes to the Finance Bureau, it was 
not only added to the work of the preceding decade with re spect to 
new security issues, but was molded so far as possible into the proc- 
esses and methods established for that earlier financial work; is that 
true? 

Mr. Manarrie. That. is subject to this qualification: We set up a 
separate section when we were given this assignment, and we brought 
in men almost wholly for that section from other Bureaus of the Com- 
mission than the Finance Bureau, mainly the Bureau of Valuation. 
And that section—Loans and Reorganization, we call it, because at 
that time we had to pass on RFC loans also—that section has continued 
to be manned by persons other than people who had earlier experience 
in the Bureau of Finance. 

Senator Torry. Insofar as new methods had to be developed, did 
Division 4 or its chairman or the Finance Bureau consult you for sug- 
gestions and advice? . 

Mr. Manarrre. Well, I was on the Division 4. 

Senator Torry. You were ? 

Mr. Manarrtr. So I probably made some suggestions myself, 

Senator Torry. We all do that and sometimes they are pretty good 
too. 

Mr. Maniarrir. I am sure. 

nator ‘Toney. That was the custom, was it not ? 

Mr. Manarrrm. I was in all of that work. 

senator Torry. Yes. 
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Mr. Manarrir. Yes, sir. I was only making the point it was as 
a member of the Division rather than—— 

Senator Tosry. This is very practical. If anyone on the Commis- 
sion would be consulted beside members of the Finance Division, it 
would naturally be yourself, would it not? 

Mr. Manarrie. Well, I was a member of the Finance Division. 

Senator Tosry. Yes. 

Mr. Manarrie. And I don’t know—— 

Senator Tosry. We will put it this way: And of the various Com- 
missioners who from time to time were in that Division, you at all 
times had greater knowledge of the way the Finance Bureau works and 
of its staff than other Commissioners, did you not? 

Mr. Manarris. I doubt if I had much closer knowledge than Com- 
missioner Meyer. 

Senator Toney. I think you are pretty modest. Have not your 
services on the Finance Division as one of its members extended for 
over 20 years ¢ 

Mr. Manarrir. Yes, sir. 

Senator Tosry. Has not your period of service on that Division 
been much longer than any other member of the Division 4% 

Mr. Manarriz. Longer than any other member at the present time, 
yes, sir. 

Senator Torry. Yes. When you take into account your 8 years as 
Director of the Finance Bureau, is not your special participation in 
finance matters far greater, in point of time and in number of cases, 
than any of the other Commissioners ? 

Mr. Manarriz. Than any other Commissioner now on the Com- 
mission. 

Senator Tonry. Yes. 

Mr. Manarriz. I think so, yes, sir. I suspect Commissioner Meyer, 
having started in 1920 on that work, probably had a longer experi- 
ence than I had. 

Senator Tosry. Commissioner Eastman had many years on Divi- 
sion 4, did he not ¢ 

Mr. Manarrir. That is correct. 

Senator Tosry. During some of the most crucial years in the reor- 
ganization work, was not a considerable portion of his time taken up 
with his work as coordinator and with other special matters—I refer 
to his work as Federal Coordinator of Transportation and other 
absorbing tasks outside the area of railroad reorganization / 

Mr. Manarriz. Coordinator, I think, didn’t interfere much with it, 
but ODT did, and the time he was on ODT he had comparatively little 
to do with the finance work. 

Senator ‘Toney. Do you know of any action by the United States 
Supreme Court overruling any reorganization plan issued by the 
Commission under section 77 of ‘the b: inkrup tcy Act ? 

Mr. Manarrie. Yes, sir. 

Senator Tosry. What was that ? 

Mr. ManaArriz. The first one I have in mind was the Milwaukee. 

Senator Torry. And subsequently ? 

Mr. MAnarrin. Subsequently we revised it and they didn’t dis- 
approve it. 

Senator Torry. Do you k now of any action by t th ’ ou gt me Court 
overruling any forfeiture pro Visions of any Comm 1 plan under 


dad’) 


section ¢¢ 
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Mr. Manarriz. No. And why they upset us on the Milwaukee, was 
that we had gone further than they thought w as permissible in taking 
care of some obligations that were somewhat junior, as I recall. 

Senator Torry. In 1943 the Supreme Court had before it one of the 
first of your section 77 reorganization plans, namely, the Western 
Pacific; did it not ? 

Mr. Manarrize. I think that was the first. 

Senator Tosnry. And they upheld your plan in that case on March 15, 
1943; is that correct ? 

Mr. Mauarrte. They upheld it. 

Senator Toney. Yes. 

Mr. Manarriz. As to the date I am not too sure. 

Senator Torry. According to the Supreme Court opinion in that 
case, your Commission ruled that, and I quote: 

The claims of the unsecured credivors of the Western Pacific Railroad Corp., 
and of the Western Realty Co., havé no value, and hence no securities or cash 
should be distributed under the plan with respect to those claims. 

Is that correct ? 

Mr. Manarriz. I should think it is. T haven't it before me. 

Senator Torry. And the Supreme Court upheld your ruling com- 
pletely, did it not, in the Western Pacific case? 

Mr. Manarrir. Yes, sir. 

Senator Tosry. In upholding the Commission’s forfeiture plan the 
Court relied greatly on your judgment as a body of experts; did it not? 

Mr. Manarrie. I hope so. 

Senator Torry. The Court said and I quote: 

No official body in the country is better qualified by reason of experience, 
ability, and specialized knowledge, than is the Commission to find the ultimate 
facts as to the debtor. 

In giving your Commission the green light to wipe out any securi- 
ties you conside red worthless, the Supreme Court referred to— 
the advantages of utilizing the facilities of the Commission for investigation 
into the many-sided problems of transportation service, finance, and public inter- 
est involved in even minor railroad reorganizations and utilizing the Commis- 
sion’s experience in these fields for the appraisals of values and the develop- 
ment of a plan of reorganization, fair to the public, creditors, and stockholders. 

Do you recollect that language to the effect that your Commission 
were specially qualified to develop railroad reorganization plans that 
would be fair to the public, creditors, and stoe kholders ? 

Mr. Manarriz. I know the Court has frequently made statements of 
that character, and I have no reason to doubt they did in that case. 

Senator Torry. In this Western Pacific case, the plan that you 
developed as being fair to stockholders wiped out the preferred and 
common stoc ‘k holders comple te ly; did it not ¢ 

Mr. Manarrir. Yes, sir. 

Senator Torry. You h = 1 the stock to be of no value; did you not? 

Mr. Manarrir. Yes, si 

Senator Tosry. In tha at same case, the plan you developed as being 
fair toe reditors wiped out some of the creditors entirely and others 
in part, did it not ? 

Mr. Manarriz. I don’t recall that any class of creditors was wiped 
out, sir. 


8 Further discussion of this subject, below, pp. 77-78. 
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Senator ‘Toney. The determination which resulted in wiping out 

those Western Pacific securities was ruled by the Supreme Court to be 
a matter exclusively in the power of the Commission, was it not ? 

Mr. Mauarrie. I don’t think it was. 

Senator Torry. Didn't the Court say in that case—‘Valuation is 
a function limited to the Commission, without the necessity of ap- 
proval by the court” ? 

Mr. Mauarriz. Yes, sir. 

Senator ‘Torry. So the owners of stoc ‘ks an 1d bon ds and creditors’ 
claims were left wholly dependent on your valuations as to whether 
the Vv WO ild be w ipe “out or not: is that right / 4 

Mr. Manarrte. As to value I think that is right. 

Senator ‘Torry. In the Western Pacific case, where the Supreme 
Court upheld your forfeiture of stocks and creditors’ claims, the court 
specifically Sti ated. did it not, that— 

The function of valuation thus left to the Commission is the determination of 
the worth of the property valued, whether steted in dollars, in securities, or other- 
wise. 

Do you remember that ? 

Mr. Manarrir. I don’t remember it, but it sounds reasonable. 

Senator Torry. That came from the record. 

The Supreme Court interpreted section 77 of the Bankruptey Act 
as conferring on your Commission the broadest powers in regard to 

valuations in reorganization cases, did it not ? 

Mr. Manarriz. Very broad powers. 

Senator Tosnry. And it said, section 77— 
leaves to the Commission, we think, the determination of value without the 
necessity of reexamination by the Court, when that determination is reached 


with material evidence to support the conclusion and in accordance with legal 
standards. 


Congress apparently intended to leave the determination of valuation of any 
property for any purpose under this section to the Commission. 

And the Supreme Court even went so far as to rule, did it not, that 
the whole question whether a reorganization plan is in the public inter- 
est, like the question of valuation, rests with the Commission rather 
than with the courts? Is that your understanding / 

Mr. Manarrie. As to the public interest feature; yes, sir. 

Senator Toney. Inthe Western Pacific case the Supreme Court said: 

Another restriction on court action is that the determination as to whether 
the plan is compatible with the public interest rests, as valuation does, with 
the Commission. 

That is substituting distinctly. Do you ~~ vember that ? 

Mr. Mamarrtie. I remember that ruling, but I would not have been 
sure, except for your statement, that it is in that particular case. That 
ruling has been made a number of times. 

Senator Toney. Iam going to ask you some more questions rel ating 
to the vast power lodged 1n the Commission, and in any person nomi- 

nated for the Commission, whom the Senate is asked to confirm. Now 
one of the principal ractors, i not the chief factor, on which the 
Commission has proceeded i in determining valuations for reorganiza- 
tion purposes, 1s its estimate of the future e arning capacity of the 
railroad. Is that correct ? 

Mr. Manarriz. That is correct. 
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Senator Torry. And on this point you consider past and current 
earnings and opinions of witnesses about what the future holds for 
the railroad: and you form an opinion or estimate as to what the 
future earnings are going to be. Aren’t these generally the basic 
elements you consider? 

Mr. Manarrir. Yes, sir, we consider the whole record as to what 
the earnings 

Senator Torry. That brings in my expression you did not under- 
stand—potentialities. 

Mr. Manarrim. You speak of 

Senator Toney. That is a good word. 

Mr. Manarrre (continuing). Language beyond me. 

Senator Tosry. Put it potentials then. 

What other elements do you consider besides those I just read as 
important in determining future earning power? 

Mr. Mauarrie. Whatever is brought to the attention of the Com- 
mission as indicative. The strategic situation of property frequently 
will be stressed ‘as having a bearing on value—its relations with other 
companies, opportunity for interline traffic, the character of the 
country it serves, whether the population is increasing or decreasing, 
the relation over the years of the earnings to various criteria, such a- 
national income. There are any number of things that people bring 
to our attention as having a bearing. 

Senator Tosry. Now in this Western Pacific case, as I understand 
it, you had before you at the Commission the record of earnings 
through part of 1939; is that right ? 

Mr. Manarrtre. I don’t know, Senator. I have no reason to doubt 
it if you say that is correct, but I don’t know. 

Senator Tosry. I will say it is correct. 

But when the Supreme Court later reviewed the case, the Court had 
three additional years of earnings to consider—1940, 1941, and 1942, 
Is tha at right ? 

Mr. Manarrtr. I don’t know, again, but I have no reason to doubt 
your statement. 

senator Torry. And the average earnings in those three later years 
were much bigger than those of the earlier years which your Com- 
mission had | » it when you decided to for feit various W estern 
Pa ‘fie securities as wihes less. Do you recall that? 

Mr. Mauarrir. The earnings of the Western Pacific have greatly 
improved, ves, sir. I expect they are a good deal better. I know 
they are a good deal better now than they were in that period. I 
hope they go on improving. 

Senator Torry. That is kind of a bitter pill for the poor fellow 
that had the old stock. 

Mr. Manarrizr. Do you know who the poor fellows were you are 
talking se suffering greatly for, the little fellow? That was one 
of the big holding companies of all time in this country, dominated by 
Mr. Arthur Curtis James. 

Senator Torry. I did not know who it was, but I still hold a brief 
for the little fellow. 


Mr. Manarriz. Well, you got the wrong one this time, Senator, 
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Senator Torry. I didn’t ap Ply. it in this case, you did. ‘That state- 
ment was made some time ago in speaking of ‘the Missouri Pacific 
case and the Cotton Belt case, a and was not on this case 
here. ‘ a 

According to the Supreme Court opinion, the Western Pacific 
earnings for the three later years, 1940, 1941, and 1942, averaged about 
$514 million a year. Do you recall that ? 

Mr. Mauarris. I have no figures before me, but I have no reason 
to doub t it. 

Senator Tone If the Supreme Court figure is correct, this was 
more than nici times greater than the average earnings earned dur- 
ing the earlier period considered by the Commission, and more than 
twice as great as your estimate of future earnings on Ww hic hi your 
Commission predicated the forfeiture plan; is that correct ? 

Mr. Manarriz. Again I have no figures before me. I have no 
reason to doubt it. 

Senator Tosry. Assume those figures are correct. Would that 
proportion hold? 

Mr. Manarriz. It sounds reasonable. 

Senator Torry. Despite the big increase in earnings during the 3 
years after you issued your forfeiture plan in the Western Pacific 
case, the Supreme Court said it would not interfere with the plan. 
Do you remember that? 

Mr. Manarriz. I remember your reading it to me a little while 
ago, 

Senator Torry. Yes. 

Mr. Manarric. I thought it sounded familiar. 

Senator Tosry. All right. The Supreme Court said, did it not, 
that such increased earnings were probably temporary and would 
probably be offset in the future by higher taxes, increased wages and 
other costs? Do you remember that ? 

Mr. Mauarrie. No, sir, I don’t remember it 

Senator Tosry. a was prophetic, was it not? 

Mr. Manarriz. Yes, sir, it was prophetic. 

Senator Topry. On taxes espec lally. 

Mr. Manarrire. On taxes and on earnings. The Western Pacific 
is one ot the railroads before us now in eX parte 175 urs ving unless 
there be a very substantial inerease in freight rates the y are In grave 
jeopardy. , 

Senator Tosry. I should put an asterisk after that—important if 
true. 

The Commission itself, in various decisions during the decade of 
the 1940's, often ree did it not, to such probabilities as increased 
taxes, wages, and other costs, and their adverse effect on railroad 
earnings, wit] 1 the same thou geht in mind ¢ ¢ 

Mr. Manarrir. Thi it is correct. ves, sir. 

Senator Tonry. So even the evidence of actual increased earnings 


il 


did not lead the Supreme Court to challenge your pre vious expert 
judgment. The Supreme Court said in the Western Pacific ease: 
The further evidence of increased earnings placed in the record by the stiy 
ulations, does not lead us to reject the Commission's plat 
The Court took this attitude not only in the Western Pacific case 
but in others as well, did it not ? 
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Mr. Mauarrir. I think so, yes, sir. 

Senator Toney. So the Court. not only relied on your expert judg- 
ment, but did so even when subsequent developments seemed to invali- 
date your estimates or make them ultraconservative. Is that correct? 

Mr. Manarriz. They have not reversed the position that you re- 
ferred to, sir, as yet. We are still bound by the Boyd case and the 
cases that follow it. 

Senator Toney. Did vou read Frankfurter’s dissent in the Seaboard 
case { 

Mr. Manarrir. Yes, sir. 

Senator Torry. Rather pithy, wasn’t it? 

Mr. Manarriz. Rather pithy, and rather, as I think, ill-informed. 

Senator Topry. I see. 

Mr. Manarrir. I was greatly disappointed that the Justice had not 
followe | up a little — the line | was talking about a while ago and 
find if any creditor of the Seaboard had been enriched as a result of 
what you would call the forfeiture of those junior to him. 

Senator Tosry. I do not think that 1s a good description of 
howeve a. 

Mr. Manarrie. The last figure I had on the Seaboard was that some 
of the old creditors who received new securities had not yet reached 
the position where they could get over about 60 cents on the dollar for 
their old paper, their old bonds. Now with that consideration in 
mind, I am very doubtful if Justice Frankfurter would have said 
what he said? 

Senator Torry. Now it is my opinion the Supreme Court has given 
your Commission the maximum possible degree of latitude and power 
over the question of forfeitures in reorganization cases. Do you agree 
to that statement / 

Mr. Manarrir. The Supreme Court has given us—they have 
recognized that the act gives us a great deal of power. 

Senator Toney. Thev consider you have that power! 

Mr. Manarrie. That is correct. 

Senator Tosry. Since the Supreme Court’s decision in the Western 
Pacific case, all the adverse factors it mentioned have come to pass, 
have they not—increased tax rates, increased wages, increased costs 
of materials? 

Mr. Manarrie. No, I don’t think so. We are going on, as far as I 
can see, having now increases in wages, increase in costs, and possible 
further increases in taxes. I have to guess about that too. 

Senator Torry. Well now, on the other hand, despite all these ad- 
verse factors, the average earnings, of the Western Pacific have grown 
greater than ever, have they not / 

Mr. Manarrir. Western Pacific has done very well indeed, and it 
has particularly done well on the Korean traffic. If the Korean traflic 
stopped, the Western Pacifie would be in grave diffic ulty right now. 

Senator Tory. According to my information, the earnings of the 
Western Pacific, during the 13 years since your forfeiture decision, 
have averaged close to $7 million a year. Is it your judgment these 
figures are approximately correct ? 

Mr. Manarrie. Well, I have no basis —— 


49Further discussion of this subject, below, pp. 82-89, 104-105, 107-109, 118 119, 
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Senator Toney. Will you check on that and give me a memorandum 
on that, please—what that average was 

Mr. Manarriz. Yes, I can do that. 

Senator Torry. It will help me very much if you would. 

Mr. Manarriz. Average earnings / 

Senator Tonry. Yes, the last 13 years since the decision, what they 
have averaged a year. 

Mr. Manarrizr. Yes. 

Senator Torry. Let’s assume for the minute that these figures I 
give are roughly accurate. We now have a 13-year record of earnings 
many times greater than your estimate on which you based your for- 
feiture plan, do we not ¢ 

Mr. Manarriz. On which we based the plan, yes, sir. 

Senator ‘Toney. And with all the adverse factors, the 18 year record 
of earnings is even higher than the greatly increased earnings of 1940, 
1941, and 1942, which the Supreme Court rejected as temporary, when 
it refused to interfere with your forfeiture plan. Is that not right, 
assuming my figure is correct ? 

Mr. Manarriz. Yes, that would be true on that assumption. 

Senator Tonry. Average annual earnings of close to $7 million is 
25 percent or more better than the 514 million earning rate in 1940-42, 
which the Supreme Court ruled was too temporary to upset your 
forfeiture plan that was based on an estimate of only a little over $2 
million. Isn't that right? In other words, the Commission based its 
estimates at a little over SZ million, and the earnings, according to 
my figures are 87 milliona year. Is that a fair statement / 

Mr. Manarrirz. I have no reason to doubt the accuracy of it. 

Senator Tonry. |] appreciate that confidence. 

You and the Commission have now had about 19 years’ experience 
in adm isterInge reorganization matters under section U7 ot the Bank- 
ruptey Act; have vou not / 


Mr. Minarri. Jiow many? 
Senator ‘Torry. 19 vears, since 1933, 


Mr. Manarriz. The act has been in effect that long. Actually 
there was very little possibility of reorganization in the early period. 
There was none practically until 1935, and after 1935 it was a rather 
slow process getting properties In shape to reorganize them. 

Senator Toney. During that time vou and other members of the 
(Commi sion, 1h) testi fy ne before congressional ( ommittees. have com- 
mented on what is sound pohey and sound procedure on various 
ispects of reorganization, have you not? 

Mr. Mauarrie. I certainly have a good many times. 

senator ‘Tori Zs Yes, Th it is one of the duties oft a Commissioner, 
is it not, to advise Congress as to what is sound policy in any area 
under his jurisdiction / 

Mr. Manarriz. That is correct. We usually do it in the annual 
report, however, and the testimony is usually on call from a committee. 

Senator Tonry. Yes. 

The advice and viewpoint of a Commissioner are important not only 
to the Congress, but also to the veneral public, are they not ¢ 


Mr. Manarrir. | hope so. 





11 See below, pp. 51-52, 5 


61, 101-112, 155, 191-194 








44 NOMINATION OF CHARLES D. MAHAFFIE 


Senator Torry. If the Commissioner’s slani is a bad one for the 
public, we in the Congress ought to know that. We ought to try to 
find out about it. Do you not agree? 
Mr. Manarriz. Quite. 
Senator Tosry. We ought to know about it, not only when a Com- 
missioner comes up here to give us his advice or opinion on legislative 
problems, but also when he is up for confirmation—when his con- 
tinued possession of vast power is one of the issues before the Senate. 
Do you agree to that ? 
Mr. Manarrie. I would agree. 
Senator Tosry. I think you are very fair. 
Now, you must have given considerable thought to railroad reorgan- 
ization matters during the 19 years that you and your Commission 
have been administering section 77 of the Bankruptcy Act; have you 
not ¢ 
Mr. Manarrte. Yes, sir. 
Senator Torry. The respective powers of the Commission and the 
courts have been a subject that has come up many times. Over and 
over again, the courts have been asked to stop forfeitures provided 
for in the Commission’s reorganization plans, have they not 4 
Mr. Manarrirz. Oh, yes. 
Senator Torry. Yes. 
Mr. Manarrte. Every plan that we approve, the court has to hold 
hearings on, and everybody who doesn’t like it makes representations. | 
Senator Torry. Considering proceedings not only before the Su- 
preme Court, but also before the district courts and the circuit courts 
of appeal, would you not say that attempts made to get the courts to 
reject Commission forfeiture plans have numbered somewhere be- 
tween 50 and 100? 
Mr. Manarrie. Well, I would have no way of—— 
Senator Toney. I do not think that is much of an understatement, 
do you? { 
Mr. Manarrie. I am not too sure we have had as many as a hundred, 
Senator Torry. Between 50 and 100, I say. 
Mr. Manarriz. I would think the figure high, but I will accept it 
if you say so. 
Senator Toney. Well, such attempts continued all through the 1940’s 
and are still continuing; are they not? | 
Mr. Manarrte. I don’t know of any that is on right now. 
Senator Toney. What has been your opinion duri ing these years as 
what is desirable as a matter of policy on the question of the powers 
of the courts to interfere with the Commission’s decisions that. re- 


sulted in forfeitures? 
Mr. Manarriz. Well, I have had no desire to have any change in 

the law in that regard. IT think the law, as I suggested when I was ( 

here last Wednesday, ought to be changed with a view to expedition 

in handling these proceedings.” ( 
Senator Torry. We want to help you through the appropriations 

if we can. { 
Assume now that subsequent to a forfeiture decision by the Com- , 


mission—you do not like that word, but you know what I mean—the 
earnings of the railroad increase substantially above the earnings 


2 Pp. 5-6. 
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considered by the Commission and above the Commission’s estimate 
of probable future or normal earnings. Do you think in such cir- 
cumstances the courts should never have the power or duty to over- 
rule the Commission’s forfeiture ¢ 

Mr. Manarrir. | would have no objection to the court being put in 
position to set aside the entire plan, if the court is convinced the 
Commission is wrong. I do not think, however, there ought to be 
set up a situation that would prolong these proceedings indefinitely to 
see What earnings are going to be. 

Senator Toney. When there are such increased earnings, don’t you 
think the courts, on that ground alone, should have the power and 
duty to send the plan back to the Commission at least for further 
consideration, recommitted 4 

Mr. Manarrir. Certainly, and of course the courts do exactly that. 

Senator Tosry. Yes. 

Returning again to the Western Pacific case, your Commission de- 
clared valueless and irrevocably wiped out stocks and creditors’ claims 
aggregating more than $75,000,000 face or par amount; did you not ¢ 

Mr. Mauarriz. I have no recollection of the amount. We wiped 
out what we found of no value. 

Senator ‘Toney. And there was weeping and wailing and gnashing 
of teeth, wasn’t there ¢ 

Mr. Manarriz. Very little, Senator. You are talking about West- 
ern Pacific ? 

Senator Tospry. Yes. 

Mr. Manarriz. That is the one I told you—— 

Senator Torry. I know. You just told me about that, yes. 

Mr. Manarrir. | never heard of any wailing and gnashing of teeth.” 

Senator ‘Torry. ‘That happened in some other cases, though. 

Mr. Manarriz. Some gentlemen bought up claims of the old hold- 
ing company and have been litigating with the view of collecting 
about 10 or 12 million dollars from the Western Pacific. 

Senator Tosry. Not pro bono publico? 

Mr. Mauarriz. As to that, 1 have no basis for judgment. 

Senator ‘Tosry. So when the Supreme Court spelled out the vast 
powers of the Commission in that famous case, the court accepted 
your decision, did it not, and declared these $75,000,000 face or par 
amount of existing Western Pacific securities as valueless / 

Mr. Mauarriz. Whatever the amount was, yes, sir. 

Senator Tosry. They went out the window. 

Mr. MauaArrip. Yes, sir. 

Senator Tosry. And since that time the Supreme Court has never 
challenged your power in reorganizat ion cases to W ipe out any amount 
of railroad securities, no matter how large the amount. Is that 
correct ¢ 

Mr. Manarrie. As far as I know, the Supreme Court has not 
changed its ruling in that regard. 

Senator Tosry. In effect the Supreme Court has left it entirely 
to your Commission to decide what railroad securities are or are not 
valueless. That is the nub of it, is it not ¢ 

Mr. Manarriz. That is probably the end result. 

Senator Tosry. Yes. 

48 Further discussion of this subject, below, pp. 76-82. 
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Mr. Mauarrir. The Supreme Court has said that we shall deter- 
mine the permissible capitalization of the new company on the basis 
of its expected earnings or its approved earnings for the future. 

Senator Torry. Is it not a fair statement, in your judgment, to say 
in reorganization cases your Commission has the power of life and 
death over railroad securities / 

Mr. Manarriz. No, that is not a fair statement at all, Senator. 

Senator Torry. Not a fair statement ? 

Mr. Manarrie. Life and death over railroad securities would in- 
clude them: all. 

Senator Toney. I mean those railroads which have been in financial 
difticulty. 

Mr. Manarrim. Well, so do I. But if we deprive a senior of his 
rights to his position and to full compensation for his claim, the 
court doesn’t tolerate that at all and we are not final. 

Senator Torey. The Commission has unique and tremendous power 
in this field, hasn’t it, so far ¢ 

Mr. Manarriz. Well—— 

Senator Tosry. A pretty powerful body. 

Mr. Manarrm. Yes, but it is not entirely unique in this field. The 
new legislation for voluntary reorganization as to a minority interest 
1S, perh: ips, more far-reaching than this legislation, Senator. 

Senator Toney. Will you repeat that / 

Mr. Manarrir. I say the new legislation providing for voluntary 
reorganization, as to a minority of security holders of any class, 
25 percent or less, is more far-reaching than anything in section 77. 

Senator Torney. I see. 

Mr. Manarrre. That is what you probably know as the Mahaftie Act. 

Senator Tosry. Dan Willard was around at the time of 77, was 
he not # 

Mr. Manarrrme. No, y i have in mind probably the original Chand- 
ler Act, or the McLaughlin Act. 

Senator Toney. ¥ bien a that in mind, ves. 

Mr. Mauarrtr. He Was greatly interested in that. He never got 
into 77. 

Senator Torry. Would you agree this great power which we recog- 
nize should be exercis sed with the utmost care and caution ¢ 

Mr. Manarriz. Yes, si 

Senator Torry. If it 7 as been exercised dangerously, do you agree 
that we should have grave concern about the matter ? 

Mr. Manarrie. If it had been, yes, sir. 

Senator Topey. This brings us to a question we do not hear very 
much about and I would like to have you comment on—about the 
responsibilities as fiduciary. Do you look upon the Commission with 
its powers recognized by the court as really an actual fiduci: iry trustee 
for different interests ? , 

Mr. Manarrie. I never thought of it in quite those terms, but 
perhaps it would be a good parallel. It is pretty much the relation 
that a trustee would have. 

Senator Tosry. Yes. 

Mr. Manarrre. We have to see that everybody gets his rights. 

Senator Torry. Try to. 

Do you remember that this committee held heari ings on the subject 
of railroad reorganizations and forfeitures back in 1945 and 19462 
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Mr. Manarriz. I don’t recall the particular time. I have testi- 
fied before this committee many times on reorganization matters. 

Senator Torry. On the original Mahaffie Act ? 

Mr. Manarrir. I think the first hearing on that was probably 1946, 
but Tam not sure. I testified a good many times. 

Senator 'Tosry. Do you recall that your Commission was asked to 
prepare a list of reorganization cases in which you decreed that stocks, 
bonds, and creditors’ claims were valueless and should be wiped out ? 

Mr. Manarrig. No, I don’t recall that 

Senator Tosry. Well, the data you prepared at that time and filed 
with us showed approximately 21% billion dollars face or par amount 
of securities and creditors’ claims as being valueless and wiped out 
under Commission reorganization decisions. Do you remember this 
Senate Committee issued two reports on this subject in 1946—Senate 
Reports 925 and 1170, 79th Congress, Second Session ¢ 

Mr. ManaArrie. No, I don’t recall the reports. 

Senator Torry. Do you remember reading those reports ? 

Mr. Manarrin. | undoubtedly read them at the time but I don’t 
identify them by dates, Senator. 

Senator Tosry. Would you be good enough, if it is not asking you 
too much, to have prep: ared and filed with us be fore our next meeting 

i. list of reorganization decisions by your Commission since the date 
him you prepared similar information for this committee back in 
1945 or 1946? 

Mr. Manarriz. The reorganization proceedings that have been 
approved ¢ 

Senator Torry. The decisions by the Commission since the date 
similar information was presented to us back in 1945-46. Have that 
continuous down through the years. 

And asa supp ement to that question, will you ki nadly show compa- 


rable data so we can bring the record down to date. By what addi- 
tional amounts have the 214 billion dollars of forfeitures formerly 
decreed by the Commission been incre: ased | y subsequent forfeiture 


decisions ? 

Mr. Manarrie. The reorganization decisions since 1945 and 

Senator Toney. Yes. 

Mr. Manarrie. And the amounts of claims wiped out ? 

Senator ‘Tosry. That is right. 

Mr. Marrarrte. Yes, sir.” 

Senator Tosry. Now you know when we were talking the other day 
something was said about interlocking directorships. Do you re- 
member that / 

Mr. Manarriz. Yes, sir 

Senator Tonry. Now the Commission ap proved along that line— 
this is not in the spirit of hostility or criticism, just as to the facts— 
the Commission approved the appointment of two Thompson brothers 
of the firm of Thompson, Mitchell, and Thompson, did they not, in 
the Missouri Pacific and Frisco cases ? 

Mr. Manarrir. Not as interlocking directors 

Senator Tosry. Aren’t they interlocking directors? Frank Thomp- 
son is the chairman of Frisco. 

Mr. Manarrtir. Yes. 





4 See below pp 53-57 
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Senator Toney. And Guy Thompson is trustee of the Missouri 
Pacific. 

Mr. Manarrte. Yes. 

Senator Torry. And Mitchell is on the Texas Pacific Board. 

Mr. Manarriz. I don’t know about Mitchell, but those would not 
interlock. 

Senator Tosry. They are directors of other companies, are they 
not ¢ 

Mr. Manarrir. If they are directors of other railroads, our ap- 
proval under section 20 (2) 12 would be required. 

Senator Toney. You did approve them, I think. 

Mr. Manarriz. We have probably approved Guy Thompson as 
director of subsidiaries of the Missouri Pacific. I think we probably 
have. Whether the other gentlemen have approval to serve subsidi- 
aries of the other companies I do not know. 

Senator Toney. Will you let me know if you find they have? 

Mr. Manarrte. Yes.” 

Senator Tosry. Thank you. 

Mr. Manarriz. Who is the Mitchell? 

Senator Torry. Mitchell is a partner in the firm of Thompson, 
Mitchell, and Thompson. I cannot give you his first name. 

Mr. Manarrte. We can find it. 

Senator Torry. You know the name. 

Mr. Manarrtr. No, I don’t know it. I never heard of him. 

Senator Tosry. Your Commission has it. 

Mr. Manarrie. I will look him up. These Thompson gentlemen 
are not directors of the same properties, Senator. 

Senator Torry. No. That subject of interlocking directors and 
directors on other roads interests me very much. It came to my atten- 
tion, and I thought I was right in reading the record. Perhaps I am 
not. 

Mr. Manarrie. The only thing Guy and Frank would need author- 
ity from us for would be if either of them is serving as a director of 
one of the subsidiaries of either the Missouri Pacific or the Frisco. 

Senator Topry. Yes. 

Mr. Manarriz. We wouldn’t in any event permit the same man to 
serve Frisco and the Missouri Pacific. 

Senator Torry. Do Frisco and the Missouri Pacific compete at all? 

Mr. Manarriz. Yes, sir. I think very extensively. 

Senator Tonry. Have you noted the Missouri Pacific’s earnings these 
last 3 months? 

Mr. Manarrie. No, I don’t think 3 months are available yet, Senator. 

Senator Torry. Well, I think you will be impressed with them 
when you see them. 

Mr. Manarrir. I hope so. 

Senator Torry. The chairman is not here and I have to be down 
on the floor. I would just like to ask you what is your convenience, 
Mr. Mahaflie, about further examinations. How are you situated ? 
Are you in Washington right along? 

Mr. Manarriz. I am in Washington. 


145 See below, pp. 51-52. 
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Senator Tonry. You contemplate no trips or anything? 

Mr. Manarrir. No, sir. 

Senator Tosry. We will leave it this way: We will advise you in 
the near future when the next meeting will be. 

Mr. Manarrie. It would help me if you could set it now. 

Senator Toney. I would like to talk with the chairman first, do him 
that courtesy. 

Mr. Manarrie. I see. 

Senator Tosry. I am just one of the least of these my brethren 
here. 

Mr. Manarrie. | am not contemplating any trip out of Washington, 
but we have pretty important things in the Commission work itself. 

Senator Tonry. We will try to meet your convenience very gladly 
and happily. I will advise you some time tomorrow. 

Mr. Manarrie. All right, sir. 

Senator Tosny. The meeting stands adjourned subject to call of 
the chair. 

(Whereupon, at 3:45 p. m., the committee adjourned. ) 
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MAHAFFIE NOMINATION TO INTERSTATE COMMERCE 
COMMISSION—1952 


THURSDAY, MAY 8, 1952 


Unirep Srares SENATE, 
COMMITTEE ON INTERSTATE AND ForeigGN COMMERCE, 
Washington, D. C.° 
The committee met in Room G-16, United States Capitol, pursuant 
to call, at 10 a. m., Senator Charles W. Tobey presiding. 
Present: Senator Tobey. 
Senator Torry. The hour of 10 having arrived, the committee is 
in session. 
Mr. Mahaflie, is it convenient for you to go on at this time? 
Mr. Manarrir. Surely. 


STATEMENT OF CHARLES D. MAHAFFIE—Resumed 


Senator Torry. Mr. Mahaffie, at the last hearing on March 31, I 
asked you to supply certain information for our record here. Some 
information you sent me in a letter dated April 1, 1952, and some 
more information in letters dated April 8 and April 17, 1952. 

Mr. Mauarrir. That is right. 

Senator Tosry. I shall ask the reporter to include in the record 
at this point those three letters of yours, dated April 1, April 8, and 
April 17, together with the attached sheets. ‘There is no need, how- 
ever, to include the printed Commission reports referred to in those 
letters. 

(‘The matter referred to is as follows:) 


INTERSTATE COMMERCE COMMISSION, 
Washington 25, April 1, 1952. 
Hon. CHARLES W. Tosey, 
United States Senate, 
Washington, D.C. 

DreAR SENATOR ToBpeEY: At the hearing yesterday you asked me to furnish you 
eertain information. Part of it is easily available and is being sent herewith. 

1, A compilation showing interest on funded debt and total fixed and con- 
tingent charges of Class I railways from 1920 through 1951. The figures for 
the year 1942, which in both columns show a considerable increase, perhaps re- 
quire explanation. In that year the Baltimore & Ohio charged some $28,300,000 
as contingent charges, and in the same year the Seaboard Air Line increased 
its figure for fixed charges from $8,800,000 to $36,300,000, both incident to 
adjustment proceedings. In the same year rent for leased roads increased by 
$30,400,000. 

2. You asked also for the earnings figures of the Western Pacific Railroad 
Company for the past 13 years. The enclosed tabulation furnishes such figures 
both as to net railway operating income and net income after all charges. You 
will note the 13-year averages are $6,754,182 and $4,586,71, respectively. 
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8. You inquired as to the section 20a (12) authority (interlocking directorates) 
held by Messrs. Guy A. Thompson, Trustee of the Missouri Pacific; Frank A. 
Thompson, Chairman of the Board of the St. Louis-San Francisco Railway Com- 
pany; and Samuel.A. Mitchell, a Director of the Texas and Pacific Railway 
Company. Mr. Guy A. Thompson holds no authority under section 20a (12). 
Mr. Frank A. Thompson by order dated January 9, 1945, is authorized to serve 
not only the St Louis-San Francisco Railway Company but also a group of its 
subsidiaries and affiliates. A copy of that order, Finance Docket No. 14813, 
Application of Frank A. Thompson, is attached. Mr. Samuel A. Mitchell does 
not appear to have applied for or to have been granted any authority under 
section 20a (12). 

4. You asked that there be furnished you a copy of the 1949 report in the 
Missouri Pacific Reorganization case, Finance Docket No. 9918. In that year 
the Commission issued both its fourth and fifth supplemental reports in this 
proceeding, 275 I. C. C. 59 and 275 I. C. C. 208. A copy of each is enclosed.. 

The other information you asked requires compilation and will be furnished you 
as soon as it is available. 

Yours very truly, 

CHARLES D, MANAFFIE 
Commissioner, 


Class I line-haul railways 
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INTERSTATE COMMERCE COMMISSION, 
Washington 25, April 8, 1952. 
Hon. CHARLES W. ToseY, 
United States Senate, 
Washington, D.C. 


DrAR SENATOR TopEY: In compliance with telephone request from your office, 
there are enclosed copies of the list of reorganization and receivership proceed- 
ings in which I dissented and two copies of the sixth supplemental report of 
the Commission in Finance Docket No. 18170, Florida East Coast Railway Co. 
Reorganization, 282 I. C. C. 195. 

Yours very truly, 

CHARLES D, MAHAFFIE, 
Commissioner. 





NOMINATION OF CHARLES D. MAHAFFIE 53 


REORGANIZATION AND RECEIVERSHIP PROCEEDINGS IN WHICH COMMISSIONER 
MAHAFFIE DISSENTED 


Alabama, Tennessee & Northern Railroad Corporation Reorganization (247 
I. C. C. 453). 

Central Railroad Company of New Jersey Reorganization (236 I. C. C. 5383). 

Chicago & Eastern Illinois Railroad Reorganization (280 I. C. C. 199). 

Chicago Great Western Railroad Company Reorganization (21,2 I. C. C. 159; 
228 I. C. C. 585; 233 I. C. C. 63). 

Denver & Rio Grande Western Railroad Company Reorganization (224 I. C. C. 
574). 

Florida East Coast Railway Company Reorganization (267 I. GC. C. 295; 267 
I. O. C. 720; 282 I. C. C. 81; 282 I. C. ©. 195). 

Louisiana & North West Railroad Company Reorganization (224 I. C. C. 58), 

Minneapolis & St. Louis Railroad Company Reorganization (240 I. C. C. 57). 

Missouri Pacific Railroad Company Reorganization (224 I. C. C. 874; 230 1. C. Cc. 
7153 ; 238 I. ©. C. 159; 257 I. C. C. 721). 

New York, New Haven & Hartford Railroad Company Reorganization (244 
I. C. C. 239; 252 I. C. C. 691). 


New York, Ontario & Western Railway Company Reorganization (224 I. C. C, 
129) 

New York, Susquehanna & Western Railroad Company Reorganization (236 
I. ©. C. 425). 

St. Louis Southwestern Railway Company Reorganization (233 1. 4 C. 14) 

Savannah & Atlanta Railway Company Reorganization (228 I. C. C, 543). 

Wabash Railway Company Receivership (247 1. C. C. 581; 252 I. C. C. 510) 

INTERSTATE COMMERCE COMMISSION, 


Washington 25, April 17, 1952. 
Hon. CHARLES W. Torry, 
United States Senate, 
Washington, D.C. 


‘ , : 
+} 


Dear Senator Torry: In my letter of the Ist instant I stated that other 
information than that then sent you which you had requested at the hearing 
on March 31 would be furnished you as soon as it became available. As you 
know, it required some work in the way of compilation. 

Iam enclosing herewith copies of a supplemental list intended to bring down 
to date the information as to securities held valueless, in whole or in part, in 
reorganization proceedings, 

There are also enclosed copies of a list of Interstate Commerce Commission 





decisions subsequent to January 1, 1045, on plans of reorganization. 
Yours very truly, 
CHARLES D, MAHAFFIE, 
Commissioner. 
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List of Interstate Commerce Commission decisions subsequent to Jan. 1, 1945, 


1945—Jan. 8_.-.--. 


mae Bo 


May 14...... 


July 13... 


a ae 
pent. 36.2... 


Pr Oia as 


BGC, AD cas 
1946—Jan. 2______. 


Dec. 11--- 


1947—Mar. 10 


June 3 


Ane 36... 


Sept. 15_- 


Nov. 17 


1949—July 6 


on plans of reorganization 1 
261 I. C. C. 151. Second Supl. Report of Comnuiission. 
F..D. 13170 Florida East Coast Ry Co. 
261 I. C. C. 101. Supl. Report of Commission. F. D, 
11681, New York, Susquehanna & Western R. R. Co. 
261 I. C. C. 195. Sixth Supl. Report of Commission. F., D. 
10992, New York, New Haven & Hartford R. R. Co. 
261 I. C. C. 268. Div. 4, Porter, Mahaffie, and Miller. 
F. D. 12950, Central of Georgia Ry. Co. 
Porter dissenting. 
261 1. C. C. 457. Div. 4, Porter, Mahaffie, and Miller. 
F. D. 14316, Middletown & Unionville R. R. Co. 1 
261 I. C. C. 343. Div. 4, Porter, Mahaffie, and Miller. 
F. D. 14080, Alton Railroad Co. 
261 1.C. C. 501. Supl. Report of Commission. 
F. D. 12950, Central of Georgia Railway Co. 1 
Splawn concurring. 
Alldredge did not participate. 
261 I. C. C. 563. Div. 4, Porter, Mahaffie, and Miller. 
F. D. 14882, St. Johnsbury & Lake Champlain R. R. Co. 
261 I. C. C. 627. Report of Commission on further Consid- 
eration. 
F. D. 12950, Central of Georgia Ry. Co. 
267 I. C. C. 76. Report of Commission on further Consid- 
eration. 
F. D. 12950, Central of Georgia Ry. Co. 
Patterson did not participate. 
267 I. C. C. 89. Div. 4, Mahaffie, Miller, and Rogers. F. D. 
14635, Rutland Railroad Co. 1 
Miller dissenting. 
267 I. C. C. 153. Supl. Report of Commission. F, D. 14685, 
Rutland Railroad Co. 
Mahaffie and Mitchell concurring. 
Miller dissenting. 
Alldredge and Barnard did not participate. 
267 I. C. C. 295. Third Supl. Report of Commission, F, D. si 
13170, Florida East Coast Ry. Co. d 
Mahaffie dissenting. 


Miller and Splawn joined in Mahaffie’s dissent. : 
Lee joined in dissent to extent it relates to A. C. L. plan. ee 
Mitchell and Barnard did not participate. ' 
267 1. C. C. 423, Div. 4. Mahaffie, Miller, and Rogers. F. D. t] 
14720, Wisconsin Central Ry. Co. 
267 I. C. C. 553, Div. 4. Mahaffie, Miller, and Rogers. F. D. 
11484, Duluth, South Shore & Atlantic Ry. 
271 1.C.C. 44. Second Supl. Report, Div. 4, Mahaffie, Miller, 
and Mitchell. F. D. No. 14655, Rutland R. R. Co. 
Miller concurred in part. 
267 I. C. C. 729. Fourth Supl. Report of Commission. a ae 
No. 13170, Florida East Coast Ry. Co. 
Mahaffie dissented. 
Lee, Miller, Splawn, and Mitchell joined in Mahaffie’s dis- t] 
sent. a 
Johnson did not participate. f, 


271 I. C. C. 233. Div. 4, Mahaffie, Rogers, and Barnard. 
F. D. No. 10020, Meridian & Bighbee River Ry. Co. 
971 I. C. C. 295. Div. 4, Mahaffie, Miller, and Mitchell. Zi 
F. D. No. 15525, Des Moines & Central Iowa R. R. 
Mitchell dissented. 
271 1.C. ©. 417. Div. 4, Mahaffie, Miller, and Rogers. F. D. II 
No. 14636, Georgia, Florida & Alabama R. R. Co. 
971 I. C. ©. 754. Sunl. Report of Commission. FE. D. No. 
14636, Georgia, Florida & Alabama R. R. Co. 


p 
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List of Interstate Commerce Commission decisions subsequent to Jan. 1, 1945, 
on plans of reorganization—Continued 


1949—Aug. 2 275 I. C. C. 59. 


“ete Fourth Supl. Report of Commission. F. D. 
No. 9918, Missouri Pacific R. R. Co. 

Splawn concurred in part. 

Alldredge dissented. 

Aitchison joined in Alldredge’s dissent. 

Cross = not participate. 
Dee, 28 275 1. C. C, 208. Fifth Supl. Report of Commission. F. D. 

No. 9018, Missouri Pacific R. R. Co. 

Splawn and Alldredge dissented. 

Aitchison joined in Alldredge’s dissent. 

Cross did not participate 


1950—June 19_- 275 I. C. C. 553. Div. 4, Mahaffie, Rogers, and Mitchell. 
I’, D. No. 12625, Boston Terminal Co. 
POW: Gccciws 275 I. C. C. 633. Supl. Report of Commission. F. D. No. 
12625, Boston Terminal Co. 
1951—Mar, 12_- 282 L. C. ©. 15. Second Supl. Report of Commission. F. D. 


No. 11681, New York Susquehanna & Western R. R. Co. 
Johnson did not participate 
July 12_- 282 1.C. C. Sl. Fifth Supl. Report of Commission. F, D. 
No. 13170, Florida East Coast Ry. Co. 
Mahaffie dissented. 
Splawn and Lee joined in Mahaffie’s dissent. 
Mitchell did not participate. 
Oct, 25_----- 282 I. C. C. 195. Sixth Supl. Report of Commission. F. D., 
No. 13170, Florida East Coast Ry. Co. 
Mahaffie dissented. 
Splawn and Lee joined in Mahaffie’s dissent. 
Mitchell did not participate. 
— iG. ¢. . Supl. Report of Commission. F. D. No. 
14720, Wisconsin Central Ry. Co. 
Johnson did not participate. 


1952—Mar. 17 


Senator ‘Torry. I have not yet > ul an opportunity to complete my 
study of the data you furnished, but even my partial review of the 
data raises a number of questions in my mind, which questions I will 
isk you now. 

In railroad reorganization cases, when you Commissioners speak of 
2 ‘arnings,’ you refer to “earnings available for interest.” That is 

he figure which you ¢ a idtine: is it not? 

Mr. Manarriz. No, sir: net earnings 

Senator Torry. How naa youe xpli ain it, then ? 

Mr. Manmarrie, Earnings available to service the securities. 

Senator Torry. Don’t you consider fixed charges ¢ 

Mr. Manarrtr. Surely. 

Senator Torry. And leased lines? 

Mr. Manarrte. Surely, and also, if other securities are authorized 
there must be some earnings to service them. Senator, I think you 
agree we ought not to authorize stocks without an opportunity at least 
for them to show earnings on the stocks authorized. 

Senator Torry. I think that is elementary. In railroad reorgani- 
zations, when you make an estimate of future earnings, the figure 
vou estimate is the future earnings available for the payment of 
interest ? 

Mr. Manarrtr. No, sir; that is not all. 

Senator Torry. And service charges? 

Mr. Manarrie. That is, a return on all securities issued ought to be 
provided. 
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Senator Tonry. The figure for these earnings that is used in reor- 
ganization cases is not the same as the figure for “railway operating 
income ;” and it is not the same as “net railway operating income,” 
is it ¢ 

Mr. Manarriz. Well, net railway operating income is necessarily 
an element in arriving at what will be available, yes. 

Senator Tosry. That is not the sole factor, is it? 

Mr. Manarrtr. No, sir. 

Senator Tosry. In these reorganization cases, you do not capitalize 
gross or net railway operating income, do you ¢ 

Mr. Mamarriz. Not as such, no, sir. Of course, it has to be con- 
sidered in arriving at the limits of capiti alization. 

Senator Tosry. The figure for “earnings” used in reorganization 

cases is also quite different from the figure ‘for “net income,” is it not? 

Mr. Manarriz. Well, the net income has to be—you have to arrive 
at what your net income will be in order to tell what your earnings 
will be. 

Senator Tosry. I am speaking of the figures given out by Standard 
Statistics and Moody’s for each six months’ per riod. You know what 
factors they use there. You would not use that figure either, would 
you, for capitalizing # 

Mr. Manarrir. Not exclusively, no, sir; but that, as I say, is one 
of the elements. 

Senator Tosry. In all the railroad reorganization cases that you 
as Commissioner made decisions in, what were the factors that you 
used in estimating earnings? Was it prognostication / 

Mr. Manarrte. I covered that the best T could. 

Senator Torry. I thought I better make a continuous sentence on 
that, that is all. 

Mr. Manarrte. In the first place, we have to consider the entire 
record made as to what the earnings, the probable earnings in the 
future will be. Now, there are many elements that enter into that. 

Senator Toney. Will you name them, to the best of your knowledge 
and belief ? 

Mr. Manarrtr. Among the important elements entering into the 
estimate of future earnings are, first, the earning experience of the 
railroad, the property of the railroad devoted to transportation, the 
prospects of future traffic as the country it serves may develop, the 
interchange relations with other railroads, which are particularly 
important in the case of bridge traffic, as you know, the opportunity 
to secure not on! traffic that originates or terminates on the line 
itself, but traffie that will use it as a bridge line: the levels of industry 
in the territory served: the employment conditions in the territory; 
the relation of the property to natural resources; there are a great 
many. 

I am naming simply some of the elements that are presented to us 
as the matters from which an estimate of future earnings may be made. 
There are always others that are brought in. There is one that has 
been urged a great deal, the relation of the railroad’s traffic to gross 
national income, which is stressed in a good many cases and by statis- 
tically-minded people. 

Senator Torry. For the purpose of definition, “net income” is a 
figure which is arrived at by deducting from the earnings the amount 
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of charges for interest, charges for leased roads, and certain other 
charges ; isn’t that correct / 

Mr. Manwarrir. Yes. 

Senator Tosnry. In your reorganizations, you do not capitalize net 
income, do yous 

Mr. Manarrir. Not exclusively. 

Senator Tonry. It isa factor in your ultimate judgment? 

Mr. Manarrre. That is right. 

Senator Torry. At our last hearing, we started to discuss the West- 
ern Pacific reorganization, and | referred to the fact that the Supreme 
Court upheld your forfeiture decision, in spite of the fact that earn- 
ings during the first 3 years subsequent to your decision had far 
exceeded the estimate on which the plan was based. You remember 
that discussion, I think. 

Mr. Manarrir. Yes. 

Senator Torry. On transcript pages 85-89 T stated that, and I 
quote: 

According to the Supreme Court opinion, the Western Pacific earnings for the 
three later vears, 1940, 1941, and 1942, averaged about 51 million dollars a year. 

Do you recall that ? 

Mr. Manarrir. I recall that you discussed the matter. 

Senator Tonry. That is the figure I mentioned, 514 million dollars. 
Then I cited the actual earning figures for the 13 years since your 
decision in the Western Pacific case, that is 1939 to 1951, inelusive. 
Do you remember that discussion ¢ 

Mr. Manarrir. Yes. 

Senator Toney. When I cited those actual earning figures. I was 
citing the figures that I found in the same accounting item which 
your Commission tries to estimate in these reorganization cases, the 
same accounting item which you capit lize in reaching your forfeiture 
decisions. I was comparing the figure which you estimated and which 
you capitalized in the Western Pacifie case with the earnings avail- 
able for interest as they actually turned out to be. You were aware 
1 was making that comparison, undoubtedly, were you not? 

Mr. Manarriz. Yes, sir, I remember you discusse “d that. 

Senator Toney. At the last hearing on March 31 I stated: 

According to my information, the earnings of the Western Pacific, during 
the 183 years since your forfeiture decision, have averaged close to 7 million 
dollars a year, 

And I asked you to check on those figures and let me have a memo- 
randum showing exactly what the average earnings have been on the 
Western Pacific. You remember that, don’t you? 

Mr. Manarriez. Yes. 

Senator Toney. Now, in your letter to me, di: ited April 1, 1952, which 
has been inserted in the record, you wrote 


At the hearing yesterday you asked me to furnish you certain information. 


Part of it is easily available and is being sent herewith. * * * You 
asked * * for the earnings figures of the Western Pacific Railroad Co. for 


the past 18 years. The enclosed tabulation furnishes such figures both as to net 
ulway operating income and net income after all charges. You will note the 
13-year averages are $6,754,182 and $4,586,071, respectively. 
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Is that correct ? 

Mr. Manarriz. The net income figure is after charges, yes, sir. 

Senator Tosry. In the Western Pacific case, did your forfeiture 
plan capitalize “net railway operating income” or “net income after 
all charges” ? 

Mr. Manarriz. Well, both, as I said several times this morning. 
They would have to be considered. Neither is capitalized exclusively. 
It is considered along with other factors 

nator Tosry. Who got up these W estern Pacific figures that you 
mand me in your letter of April 12 You personally, or someone on 
your staff? 

Mr. Manarrie. The staff. 

Senator Tosry. Who o1 yn your staff, please ? 

Mr. Manarriz. Mr. C. W. ¢ cat of the Bureau of Transport 
Economics and Statist te is the man who furnished them to me. Who 
actually developed the detailed computations I do not know at the 
moment. 

Senator Tosry. In having these figures prepared, did you specify 
that you wanted to show me “net railway operating income” and “net 
income” ? 

Mr. Manarrir. Yes, sir, that is what we show. We show both. 

Senator Torry. Do you seriously ask me to accept these Western 
Pacific figures in your Apr il Ist letter as being responsive to my request 
for average earnings since your forfeiture decision in the “Western 
Pacific reorganization ¢ 

Mi. Manarrim. I thought they were exactly what you asked. 

ator Torry. Mr. Mahaflie, these Western Pacific figures that you 
furnished me are not at all what I asked for. I did not ask you for 
figures on “net railway operating income” or on “net income”. I asked 
vou for figures that would show the “average earnings” to see how 
th *y compare with the estimate of earnings on whic' you hased your 
forfeiture decision. 

Mr. Manarriz. I am sorry, but I do not know any other figures 
that can be furnished except the net railway operating income and 
net income. 

Senator Torry. You and your Commission staff are supposed to be 
experts in these railroad matters concerning finance and reorganiza- 
tion. Are these Western Pacific figures that you have furnished me, 
when I asked for earnings figures, an illustration of your expertness ? 

Mr. Manarriez. They certainly are the best figures I could furnish 
you in answer to your question, s ir. 

Senator Tosry. My comment on that is this kind of dealing with 
a Senator puts him to a lot of labor that should be unnecessary. It 
means that I have to check every statement you experts make and 
every solitary figure you experts furnish. Now, I am going to furnish 
you with the earnings figures I asked you to furnish me. These West- 
ern Pacific figures are taken from the financial manuals. And oppo- 
site these figures, on the same sheet, I have put the entirely different 
figures, which you furnished me in your letter and tabulation of April 
ist. I ask the reporter to include this sheet in the record at this point. 

And I ask you, Mr. Mahaflie, to check these figures for accuracy. 
Please let me know about this before our next hearing what your 
determination is." 


—— ee 


17 See below, pp. 102-112. 
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(The matter referred to is as follows :) 


Comparison of the figures which the nominee was requested to furnish for the 
record with the figures which he did furnish for the record 


WESTERN PACIFIC RAILROAD CO. 


The nominee furnished two 
sets of figures, neither of 
which is ever capitalized 
for reorganization pur- 
poses 


} 

‘hag The nominee was | 

asked to furnish | 
the earnings fig- 

| ures, such as are | 

capitalized for 

reorganization |—— ane 

| purposes—the 

| earnings avail- 





| Net railway | Net income 








| : aif operating | after all 
able for interest income | charges 
SOND iickaspatencks fnusdgadeceted sccuusent $1, 838, 811 $1, 674,490 | 2 $1, 967, 6: 

1940 ; : teaa ee dekieg ; = 2, 882, 351 2, 646, 040 | 2913, 59% 

1941 ___.. : : : 4, 451, 374 4, 223, 986 695 

IONE Os en. PUN hos 5 ee ks Suwed 9, 345, 770 | 9, 108, 052 5, 799, 
1943 td ainacne piensa 18, 746, 506 18, 431, 417 15, 205, 421 
1944 ; a ; = 10, 573, 656 10, 333, 606 7,012, 950 
1945 . bho tn heeewe bess ipitnint oa 5, 497, 192 5, 202, 282 | 3, 905, 568 
1946 ; ‘ 4, 783, 758 4, 500, 293 3, 550, 251 
1047 4,712, 234 5, 085, 593 3, 700, 537 
1948 4, 280, 510 4, 940, 897 3, 346, 328 
1949 ; 4, 620, 726 4, 545, 063 3, 635, 557 
1950 : : ee : 9, 261, 438 9, 384, 063 &, 278, 365 
1951__- . ssuaueobe Z 8, 467, 235 7, 728, 589 7, 370, 522 
Total for 13 years : 89, 461, 651 Le 
Average per year 6, 881, 665 6, 754, 182 4, 586, O71 


! Source: Financial manuals. 
? Deficit. 

Senator Toney. Mr. Mahaffie, with your letter to me, dated April 
8, 1952, you sent me a list of reorganization and receivership cases 
in which you filed dissents. I have already asked the reporter to 
include that letter and list in our record. 

Now, this list contains the names of 15 railroad reorganization and 
receivership cases. In some of these cases, it appears that you dis- 
sented on two or three occasions. But I want to ask you whe ther any 
of your dissents in any of these cases was ever based on the ground 
that the forfeitures determined by the major ity were unduly severe? 

Mr. Manarrte. I do not recall that any of them were on that ground, 
no, sir. 

Senator Torry. Did you ever dissent in any of these 15 cases on 
the ground that the majority estimate of future earnings was too 
low ? 

Mr. Manarrie. On the ground that the majority estimates were too 
low ? 

Senator Toney. On the ground that the majority estimates were 
too low, yes. 

Mr. Manarrtir. I think there is one there that I referred to in my 
testimony before, the Louisiana Northwest,’ in which I had some 
trouble with the majority decision, but it is not of great consequence 
and the differences are not very great. 

Senator Torry. Do you rec: all whether you dissented on the ground 
that the majority estimate was too high? 

Mr. Manarrtr. Sir, I think in the C. & F. I. case I dissented on 
that ground. Is not that listed ? 


oP p. 52-53. 
* Further discussion of this subject at pp. 20, 90-93. 
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Senator Tosry. What is that road? 

Mr. Manarrte. The Chicago & Eastern Illinois. 

Senator Topey. Oh, yes. ‘Did you ever dissent in any of these 15 
‘ases on the ground that the forfeiture determined by the majority 
did not go far enough ? 

Mr. Manarriz. Well, that was the basis in the C. & E. I. case, if 
you call it forfeiture. I thought the capitalization was too large, 
and I think the subsequent history of the railroad eminently proved 
that I was right. 

Senator Torry. At our last hearing on March 31, you indicated that 
no correction was required of what you had said at the previous hear- 
ing on March 26 about Commissioner Splawn’s opinion in the Missouri 
Pacific reorganization in 1949.” That is the impression I got of your 
testimony. Is that a correct impression ? 

Mr. Manarrtr. Yes, sir, I think so. 

Senator Toney. You did not recall «that Commissioner Splawn 
questioned the basic estimates on which your majority decision was 

wredicated. I want to quote again these words from Commissioner 
Splawn’s opinion: 

There is persuasive evidence that these estimates may be rather conservative. 

In view of that plain language, would you care to make any fur- 
ther comment ? 

Mr. Manuarrie. From what are you quoting? 

Senator Tosry. I am quoting from Mr. Splawn’s statement at 
the time you considered the matter. That is in 275 ICC at page 152. 

Mr. Manarriz. That was a concurring, in part, expression, as I 
think I stated at the time. 

Senator Tosey. What he said was that it was “rather conservative.” 

Mr. Manarriz. That may well be, and I think I agreed that that 
quite possibly was said by him. 

Senator Toney. All right. 

At the last hearing I also quoted Commissioner Splawn’s words 
to the effect that your majority opinion in the 1949 Missouri Pacifie 
ease indulged in broad generalizations on facts which just as ade- 
quately support conclusions opposite to those of the majority. Do 
you remember I said that? 

Mr. Mauarrir. No, I don’t remember it, but I have no reason to 
doubt it. 

Senator Tonry. Have you any definite comment to make about that 
statement ¢ 

Mr. Manarrir. No, sir. 

Senator Topry. At our two previous hearings, you insisted that 
Commissioner Splawn’s sole disagreement w ith your majority deci- 
sion in the 1949 Missouri Pacific case related to the question of the 
‘Texas constitution. Do you still think your testimony on that matter 

was wholly accurate ? 

Mr. Manarrie. I still think that was certainly his basic trouble 
with the decision, yes, sir, as far as I understood it. 

Senator Tosry, At the last hearing, I asked you whether you wrote 
or supervised the writing of the Missouri Pacific forfeiture decisions 
in 1940 and 1944, and this was your answer : 7 
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I wrote neither and I heard neither case. ‘The first Missouri Pacific hearing 
was before Commissioner Meyer and various of our staff. The second was 
before Commissioner Miller assisted by staff members. 

The impression I got from that answer of yours was that you had 
nothing to do with the preparation of the 1940 re a and that Com- 
missioner Meyer had more to do with writing or preparing them 
than the other Commissioners. Is that the impreesion you intended 
to convey in regard to those forfeiture reports in 1940 ¢ 

Mr. Mauarrir. Commissioner Meyer sat in that case in the earlier 
stages and was administratively responsible for the conduct of the 
proceeding and for bringing forward the report. 

Senator Toney. In fact, did not Commissioner Meyer leave the 
Commission on May 1, 1939, the year before those first Missouri 
Pacific reports were issued, on January 10, 1940, and April 9, 19404 

Mr. Mauarrir. He left the Commission before the thing was 
finally decided, yes, sir, but the hearings were conducted by him, as 
you know, and jed up to a proposed report. ieeiaieae Miller 
actually, in the second phase of the Missouri Pacific case, died before 
the final decision on the modifications of the plan, but he, as I stated, 
had sat in on and heard the testimony and had charge of the case 
through to its basic decision. 

Senator Torry. Won't you please clarify our record now on the 
question as to Just which Commissioner or Commissioners had most 
to do with the writing or preparation of those 1940 reports in the 
Missouri Pacific case? 

Mr. Mauarrir. Well, I can’t add to what I stated. 

Senator Tosry. Do you still think it was Mr. Meyer ? 

Mr. Manarrie. Yes, sir. 

Senator Tosry. Now, the impression I got from your testimony at 
the last hearing with respect to the later Missouri Pacific reports in 
1944 was that Commissioner Miller had most to do with the writing 
or preparation of those 1944 forfeiture reports. In fact, did not Com- 
missioner Miller specifically dissent and object to your majority 
decision in 1944? Did he not dissent from your majority report of 
July 4, 1944, and also your majority report of October 9, 1944? 

Mr. Manarrm. That m: ivy be. I haven't checked that. But if you 
say so I have no reason to doubt it at all. 

Senator Tosry. I am sure of it. I got that from the record. 

I have no doubt it was so. 

Mr. Manarriz. I have no reason to doubt it. 

Senator Toney. Once more, won't you please clarify our record on 
the question as to just which Commissioner or Commissioners had 
most to do with the writing or preparation of the 1944 forfeiture 
reports in the Missouri Pacific case? If you can put that in the record 
later on, it would ‘ agreeable. 

Mr. Marrarrre. I do not need that from the record. As far as I 
know, Commissioner Miller who had heard the testimony, had most 
to do with them. 

Now the case that was decided in August, I think it was, in 1949, 
followed the taking over of the hearings, and so on, by Commissioner 
Miller, and he had most to do, of any Commissioner, with them. 
There is nothing I can add to that that is of value. 

Senator Torry. Now let us consider the 1949 reports in the 
Missouri Pacific case. Can you tell me just which Commissioner or 
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Commissioners had most to do with the writing or preparation of 
those majority reports, dated August 2, 1949, and Decémber 29, 1949. 

Mr. Manarrte. As far as I know, Commissioner Miller, certainly 
with the first report, and he died 3 or 4 days before the second report 
was issued. I have no recollection of anyone else than he having 
to do with it as a Commissioner. That, administratively, was in his 
charge. It probably was circulated to the Commissioner before he 
became ill. But I’m not sure of that. 

Senator Toney. Did you, Mr. Mahaffie, write any part of those 1949 
reports, or did you supervise the writing of any part of them? 

Mr. Manarrte. No, sir. 

Senator Tosry. At our last hearing you indicated with respect to 
forfeitures that it was simply a matter of the Commission’s finding 
that people’s investments were no good, that you were simply finding 
a fact, and that the basic responsibility rests on the law which you 
have to follow. These were your words: ” 

I regret just as much as you do, Senator, having to find that people’s invest- 
ments are no good, but we are following a law. 

Don’t you want to amplify your remarks on that point in some way ? 

Mr. Manarrte. Yes, I would like to. I have some material here 
that I would like to call your attention to. 

Senator Tonry. Let me supplement the question there for your in- 
formation. Don’t you want to add that the real big point in forfei- 
tures is the guess or estimate that is made by the Commission ? 

Mr. Manarriz. No, sir. 

Senator Tosry. It is not just the law, but the way you administer 
the law, is it-not? 

Mr. Manarriz. No, sir, it is not. 

Senator Tosry. Go ahead. 

Mr. Manarrtir. It is not a guess at all, it is informed judgment on 
the record that is made by the parties, who are very intelligent, 
skilled people and who do the best they can to make a record on 
which a judgment can be based.” 

Senator Tosry. In view of the record of these roads whose shares 
have been thrown on the dump heap of securities by the action of the 
Commission, don’t you think it is a rather tragic record ? 

Mr. Manarrie. I do not, sir. 

Senator Torry. There must have been some mistakes. Go ahead. 

Mr. Manarriz. The reason I said I would like to add a little to the 
discussion at this stage is this: I have before me a compilation by 
our Bureau of Transport Economics and Statistics entitled “Receiver- 
ships and Trustees, 1894-1942 (with preliminary data to June 1943)”, 
which shows for that period the mileage of the roads that went into 
Court, of roads going into receivership or trusteeship of 246,285. 

Senator Torry. Yes, sir. 

Mr. Manarric, That was up to 1942. Since then there has gone 
into court for a readjustment of capitalization, foreclosure, and so 
forth, something over 3,000 miles, or a total figure of 249,320 miles. 
Jn this country at this time the total railway mileage, Class [, IT, and 
iil. was 236,500 miles. So you will see that in the period covered 


‘urther discussion of this subject below, pp. 69-74, 104-105, 113-114, 118, 123-181, 
—135, 176 179, 189-191. 
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there has been about 13,000 miles more line put through the wringer, 
us you say, than there was in existence at this time. 

Now the reason for that is the fact that those reorganizations were 
not realistic. The reason is that instead of scaling the capital strue- 
ture to what the property could reasonably be expected to support, 
the people who reorganized those r ailroads went on the theory that 
all securities, so far as possible, ought to be kept alive and honored. 
Now the result of that is the thing I am talking about, that there 
has been more railway mileage gone through receivership and trustee- 
ship than there is in existence, and a great deal of that, of course, 
is duplicated. You are talking about the Missouri Pacific, that has 
gone through the wringer two or three times. 

Senator Toney. Three times, yes. 

Mr. Mauarriz. That was because the people were not realistic 
about what ought to be done about it and brought about a structure 
that could not stand up. 

Now in that connection, this Committee, starting in 1935, did what 
I think was a first-class job in the investigation of railroad receiver- 
ships, trusteeships, and relations of railroads to holding companies 
and holding companies to railroads. I have before me the preliminary 
report of this committee pursuant to Senate Resolution 71, a Com- 
mittee of which, at that time, Senator, you were a member, and the 
only other surviving member, I think, at that time is your chairman. 

3ut that investigation of railroads and that report, I think, from 
the standpoint of the thing we are talking about, is one of the most 
statesmanlike things that is written on the subject. I would like to 
read a little of it and then I would like to have some excerpts, with 
your permission, put in this record, 

The report, which is Report No. 25, Part 1, 76th Congress, First 
Session, is entitled “Preliminary Report of the Committee on Inter- 
state Commerce pursuant to Senate Resolution 71.” Its subtitle is 
*4 Problem in Railroad Reorganization,” and its further subheading 
was, “Reorganization Plans as Causes of Recurrent Insolvencies.” 
I have the entire report here, I have taken excerpts that run about 
two or three pages, only a part of which I would like to call your 
attention to. The report starts with this language : 

It is fundamental that a suecessful reorganization of a railroad is impossible 
without paring down its capital structure to comport with its earnings as they 
exist and they may conservatively be expected to develop. The most painful 
and most indispensable process in the financial surgery necessary to restore 
a bankrupt railroad is the cutting of fixed charges, yet in and of itself, may not 
be adequate to assure a sound financial structure. The histories of the Wabash 
and the Missouri Pacific since they emerged from receivership, in 1915 and 
in 1917 respectively, illustrate how reorganizations of many railroads leave 
them unfit to finance their future needs without incurring burdensome debts 
that may necessitate further receiverships. 

Now the Committee’s report—and this was a unanimous report of 
this Committee—and was dated February 1, 1939—discusses the prob- 
lem most intelligently, I think, but there are one or two excerpts that 
I would like to read from it. 

Senator Toney. I think Mr. Truman was on that committee. 

Mr. Manarrir. Yes, sir, that is right, and he sat a great deal in 
the hearings on Senate Resolution 1. I don’t know how much you 
sat, Senator, but Mr. Truman sat very assiduously on that. I would 
like to read the follow ing excerpt : 
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The simplest and most direct, albeit the most painful, remedy for this knotty 
problem— 


talking mont getting a structure that could stand up— 
Senator Tosry. That is k-n-o-t- -t-y. 
Mr. Manarrie. That is right. 


The simplest and most direct, albeit the most painful, remedy for this knotty 
problem in railroad reorganizations would be to pare the financial structures 
to a size not only compatible with such prospective earnings as may reasonably 
be expected, but small enough to enable the railroads to finance their future 
eapital needs by the sale of stocks rather than bonds. Future stock financing 
must be made a practical likelihood, and not merely a theoretical possibility. 


This is pertinent to what we have been discussing : 


Although this remedy may necessitate the elimination of some present junior 

security holders from participation in the securities of the proposed new com- 
panies, it is, nevertheless, vital to the future well-being of our railroads. More- 
over the elimination of some junior security holders as a result of paring down 
the financial structures is a necessary consequence of basic legal principles 
relating to the reorganization of insolvent corporations. When an ordinary 
corporation is liquidated in bankruptcy, it is elementary justice that the owners 
are entitled to none of the proceeds of liquidation unless all creditors have first 
been paid. If the proceeds are insufficient to meet all debts, creditors are paid 
in the order of priority of their security. In case of reorganization rather than 
liquidation, if the total capitalization of the reorganized company is to be no 
greater than the value of its assets, the doctrine of a leading case— 
and that is the one I have been talking about—— 
Northern Pacific v. Boyd (228 U. 8. 482 (1913)) would require application of 
similar principles: First participants in the reorganized corporation are the 
ereditors ; stockholders would be allowed nothing unless the value of the assets 
of the reorganized corporation is something above a fair equivalent for the 
creditors’ claims: if the value of the assets is less than the creditors’ claims, 
creditors would participate in the order of priority of their liens. 

Senator Toney. Do I understand that this admirable document, as 
you say, this treatise has been the major factor in controlling the action 
of the Commission down through the years? 

Mr. Manarrtr. No, this document does not. This document rec Og- 
nizes and discusses the problems that we have, and the legal situation 
that we have. 

Senator Tosnry. Then there is not a meeting of the minds on it. 

Mr. Manarrir. There has been no question that we had to follow 
the law. This committee discussed our obligation in that regard in 
this document, and, as I say, I think discussed it rather well. 

There is another paragraph that would like to read, which is not 
long. 

Senator Tosry. Go right ahead. 

Mr. Maunarrte. The committee winds up this discussion with this 
statement: 

Unsound railroad reorganizations have many other unfortunate consequences: 
A railroad compelled to increase its bonded debt in order to raise necessary 
funds will find itself under pressure to skimp on maintenance, with the result 
that efficiency and perhaps even safety may be put at risk. The quality of 
service available to the public may also suffer from the road’s financial in- 
ability to keep abreast of technological developments and to extend its lines 
as conditions require. Railroad labor may also be affected. The desire of 
labor to maintain their wages at an appropriate level and the desire of a 
management, if it is burdened by ever-increasing interest charges, to reduce 
cost cannot be reconciled without friction. 

Finally, the rails and coal cars and tools which roads like the Wabash and 
Missouri Pacific may not be able to buy, but for their financial unsoundness, 
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may make the difference between prosperity and depression for the several 
important industries whose chief customers are railroads. 

Indeed, restoring railroads to financial health would seem prerequisite to an 
enduring national general prosperity. Rebuilding their financial houses, too 
large for the foundations would retain in the national economy an element of 
unbalance, part of which there is now an opportunity to remove. 


I think these excerpts are of such interest in connection with this 
discussion that, if it is permissible, I would like to have them copied 
in the record at this point. 

Senator Tosry. I will be glad to have them.” 

(The matter referred to is as follows :) 


[Excerpts from the preliminary report of the Committee on Interstate Commerce pursuant 
to S. Res. 71 (74th Cong.), a resolution authorizing an investigation of interstate rail- 
roads and affiliates with respect to financing, reorganizations, mergers, and certain other 
matters] 


A PROBLEM IN RAILROAD REORGANIZATION 
REORGANIZATION PANS AS CAUSES OF RECURRENT INSOLVENCIES, FEBRUARY 1, 1939 
TWO EXAMPLES OF RECURRENT INSOLVENCIES 


It is fundamental that a successful reorganization of a railroad is impossible 
without paring down its capital structure to comport with its earnings as they 
exist and as they may conservatively be expected to develop. The most painful 
and most indispensable process in the financial surgery necessary to restore a 
bankrupt railroad is the cutting of fixed charges. Yet even this process, in 
and of itself, may not be adequate to assure a sound financial structure. The 
histories of the Wabash and Missouri Pacific since they emerged from receiver- 
ship, in 1915 and 1917 respectively, illustrate how reorganizations of many 
railroads leave them unfit to finance their future needs without incurring 
burdensome debts that may necessitate further receiverships. 


* * ou - * = * 
A SUGGESTED TREATMENT 


The problem of providing, in a plan of reorganization, adequate means for 
financing a railroad’s future needs was stated by the chairman of this com- 
mittee, as follows: 

“It seems to me that even though it were assumed that these plans provide 
a balanced capital structure to start with, it is clearly foreseeable and almost 
inevitable that these capital structures will become unbalanced in the future 
as did the capital structures of the predecessor companies in the past. In short, 
what is being done in the case of each of the proposed plans is to defer for the 
hopeful future the necessary scaling down of the capital structures of these 
companies—a task which properly should be accomplished while the roads are 
in reorganization today. 

“If the financial structures set up by these plans are not adaptable to the 
probable and foreseeable needs of the roads without distorting the balance 
between stock and debt, they are unsafe vehicles with which to permit the roads 
to emerge from the protection of the court (G. 69 AC,)” 

The limits of a railroad’s capital structure are set by the maximum fixed 
charges, contingent interest, and dividend requirements that it can safely bear. 
It is elementary that the determinants of a safe burden are the prospective 
earnings that may reasonably be expected. Even with a restoration of rela- 
tively high earnings, there would barely be enough nourishment to sustain the 
financial organisms to be created by the plans under discussion, let alone the 
question of meeting any additional interest requirements that may be incurred 
in the future. With all earnings thus committed in advance, it will be easier 
to draw blood from a stone than to sustain these capital structures when they 
become further expanded by new debts that will almost certainly have to be 
undertaken. Unless an adequate margin of safety is provided, future bank- 
ruptecy would seem inevitable. 


*% Further discussion of this subject below, pp. 76-77, 98, 131, 138, 159-160 
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Indeed, even with a return of business to substantially higher levels, the 
present plans may be inadequate, for realistic analysis must take into account 
a new set of costs which may reduce net income. 

* * * oe ok * oo 


Thus the receivers’ plans for the Wabash and the Stedman plan for the 
Missouri Pacific offer no solution to the problem of meeting the future financial 
needs of those roads, without subjecting them seriously to the risk of another 
insolvency proceeding. Even the provisions for sinking funds and for the 
conversion of income bonds into stocks are more illusory than real, so far as 
their probable effectiveness is concerned. 

The simplest and most direct, albeit the most painful, remedy for this knotty 
problem in railroad reorganizations, would be to pare the financial structures 
to a size not only compatible with such prospective earnings as may reasonably 
be expected, but small enough to enable the railroads to finance their future 
“apital needs by the sale of stocks rather than bonds. Future stock financing 
must be made a practical likelihood, not merely a theoretical possibility. 

Although this remedy may necessitate the elimination of some present junior 
security holders from participation in the securities of the proposed new com- 
panies, it is nevertheless, vital to the future well-being of our railroads. More 
over the elimination of some junior security holders as a result of paring down 
the financial structures is a necessary consequence of basic legal principles re 
lating to the reorganization of insolvent corporations. When an ordinary cor 
poration is liquidated in bankruptcy, it is elementary justice that the owners 
are entitled to none of the proceeds of liquidation unless all creditors have first 
been paid. If the proceeds are insufficient to meet all debts, creditors are paid in 
the order of priority of their security. In case of reorganization rather than 
liquidation, if the total capitalization of the reorganized company is to be no 
greater than the value of its assets, the doctrine of a leading case, Northern 
Pacific v. Boud (228 U. S. 482 (1918)), would require application of similar 
principles: First participants in the reorganized corporation are the creditors; 
stockholders would be allowed nothing unless the value of the assets of the 
reorganized corporation is something above a fair equivalent for the creditors’ 
claims; if the value of the assets is less than the creditors’ claims, creditors would 
participate in the order of priority of their liens. 


* * * * * * * 


Before any undertaking is made to distribute the securities of a new reorganized 
railroad on an equitable basis among the creditors and stockholders of its prede- 
cessor, it is first necessary to determine the nature and amount of new securities 
available for distribution. In determining this matter, it is essential to hear 
in mind what is perhaps the most fundamental object of a railroad reorganiza- 
tion; to rehabilitate the bankrupt road as a going concern in order that it may 
effieciently and continuously perform its full function in our transportation 
economy. 

But it is impossible to accomplish this object, if the new company is burdened. 
either at the time it emerges from reorganization or soon afterwards, with 
charges greater than its income can bear. If rehabilitation of a railroad is to 
be more than a temporary phase preceding another reorganization, maximum 
fixed charges, maximum contingent charges, and maximum dividend require- 
ments must add up to a sum less than prospective earnings. Moreover, the 
margin of safety above the sum of these maxima must be large enough to provide 
adequate opportunity for future financing. 

The determination of such maxima is the core of successful reorganization. 
Unfortunately, this determination has been too often influenced in the past by 
a desire to avoid foreclosing old security holders, regardless of whether or not 
the prospective earnings of the new company were large enough to give the new 
securities any real value. Under pressure from security holders unwilling to 
accept the legal amputation of interests already economically valueless, railroad 
reorganizers have too readily lost sight of the main purpose of reorganization. 
Instead of concentrating on the goal of permanent rehabilitation, they have 
focused attention primarily on the problems of distributing new securities among 
old security holders. In doing so, they have almost ignored the fact that these 
problems cannot be rationally solved without a previous determination of how 
much value, in view of prospective earnings and needs for future financing, 
there is to distribute. In reaching such a determination, the minds of railroad 
reorganizers should be entirely divorced from problems of how creditors and 
stockholders are to participate in the new company. Only by postponing the 
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problems of distribution until the proper limits of the new capitalization are 
determined can any reorganized railroad be given a sound financial structure. 

Logically, the necessity for independent determination of the size of the new 
company’s maximum financial burden is self-evident. Psychologically, however, 
the pressures are nearly always obstructive. To an investor, a logical demon- 
stration that the economic value of the railroad does not warrant perpetuation 
of his interest is small comfort. Yet, unless he is compelled to make such 
sacrifices as will allow the new company’s financial structure to be cut down to 
a size compatible with prospective earnings, the reorganization cannot be 
successful. 

s ae * » ” “ og 

Unsound railroad reorganizations have many other unfortunate consequences : 
A railroad compelled to increase its bonded debt in order to raise necessary 
funds will find itself under pressure to skimp on maintenance, with the result 
that efficiency and perhaps even safety may be put at risk. The quality of 
service available to the public may also suffer from the road’s financial inability 
to keep abreast of technological developments and to extend its lines as condi- 
tions require. Railroad labor may also be affected. The desire of labor to 
maintain wages at an appropriate level and the desire of a management, if it 
is burdened by ever increasing interest charges, to reduce costs cannot be recon- 
ciled without friction. Finally, the rails and coal and cars and tools which 
roads like the Wabash and Missouri Pacific might be able to buy, but for their 
financial unsoundness, may make the difference between prosperity and depres- 
sion for the several important industries whose chief customers are railroads. 

Indeed, restoring railroads to financial health would seem prerequisite to an 
enduring general national prosperity. Rebuilding their financial houses too 
large for the foundations would retain in the national economy an element of 
unbalanee, part of which there is now an opportunity to remove. 

Senator Tosry. Don’t you want to add that the real big point in 
forfeitures is the guess or estimate that is made by the Commission ? 
It is not just the law, but the way you administer the law, is it not ¢ 

Mr. Manarriz. No, sir, 1 do not want to add that at all, because, 
as I stated, the Commission reaches its conclusion on its best judgment 
on the record that is made by very competent people testifying and 
producing evidence before it, and as the result of studies produced 
by the parties. 

Senator Torry. It isa pretty tragic result to hundreds of thousands 
of people in this country, isn’t it? It is a tragic result to persons the 
value of whose securities has gone to the scrap heap by decree of the 
Commission, isn’t it? 

Mr. Manarrtr. It is less tragic to recognize that fact and not issue 
to them tokens for speculation than it is to kid themselves along and 
to issue tokens that have no value. 

Senator Torry. To illustrate the point I am making, let us con- 
sider a little further the Cotton Belt case, which I mentioned at the 
last hearing. In this case your Commission ruled in 1941, did not 
not, that the preferred stock and the common stock of the Cotton 
Belt were valueless ? 

Mr. Manarrte. That is my recollection, yes, sir. 

Senator Tospry. Did not you base that 1941 forfeiture ruling on 
your estimate that in the future the Cotton Belt would not be able 
to earn money that would be applicable to the preferred or common 
stock ? 

Mr. Manarrim. We must have, yes, sir. 

Senator Torry. Since that majority ruling of yours in 1941, is it 
not a fact that the Cotton Belt has earned an average of $36 a 
year on each share of its preferred stock, or a total in 11 years 
of $400 a share? And is it not a fact that the Cotton Belt has earned 
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an average of $36 a year on each share of its common stock, or a total 
over: the 11-year period of about $400 a share even on the common 
stock ¢ 

Mr. Manarriz. Yes, sir, and I said that, Senator, at the first meet- 
ing of this session.” 

Senator Tosry. 1 remember you talked about the Southern Pacific. 

Mr. Manarrie. I told you why. 

Senator Tosry. Yes, you told us one of the reasons. Don’t you 
follow the financial reports of these railroads to see how your esti- 
mates actually turn out, how your estimates compare with the actual 
facts? 

Mr. Manarrie. I have had no study made of the actual facts. I 
do follow the financial reports, of course, of all the railroads. 

Senator Tosry. Haven't you been a little bit dismayed at some of 
the results as the aftermath of your estimates ? 

Mr. Manarrir. No, sir, not at all. I told you why when I was here 
before.” ‘The real test I think is whether any creditor whose position 
is recognized ahead of a stockholder is unjustly enriched. I know 
of no creditor whose superior position has been recognized who has 
been unjustly enriched. 

Senator Tosey., In the light of the excellent earnings record since 
your majority forfeiture decision in the Cotton Belt case, at least 
one member of your Commission has publicly admitted that the 1941 
decision was a mists ike, and that is Commissioner Rogers, in hearings 
on his confirmation in 1951, which was held before the committee. 
Do you agree with that? 

Mr. Manarrie. I did not know he admitted it. 

Senator Torry. He was very frank to admit it. In the Cotton Belt 
case, is it really the law you blame for the error that was made? Does 
not the real responsibility rest on the majority of the Commission 
who made the erroneous guess about the future ? 

Mr. Manarrie. I don’t think so, Senator. As I say, the obligation 
of the Commission is to act, in these cases, on the record made. The 
record made in the Cotton Belt case was all we had before us. We 
did not know what the Southern Pacific was going to do; nobody 
could know. 

Senator Tosry. No, but it was a tragic mistake. 

Mr. Manarrir. It did not hurt anybody, did it? 

Senator Torry. Yes, it hurt a lot of people. 

Mr. Manarrie. I think you made that statement before, but I have 
been unable to see what the basis for it is. 

Senator Torry. People got frightened off as scared rabbits. They 
threw it over at a dollar a share to get rid of it. 

Mr. Mauarrie. The Southern Pacific owned about 90 percent and 
Walter Meyer and his friends owned about 5 percent. 

Senator Torry. There were a lot of little stockholders, some of them 
friends of mine. 

Mr. Manarrie. There could not have been a lot of stockholders in 
the 5 percent. 

Senator Tonry. If there was one element of injustice, it is just as 
much as a thousand. 

Mr. Manarrir. That is right. 


* 


2 Pp, 29-30. 
2p p. 32, 42. 





ot a a Oot 





NOMINATION OF CHARLES D. MAHAFFIE 71 


Senator Tosry. At our last hearing on March 31, you agreed that 
the earnings of the Missouri Pacific ht ive far exceeded the estimates 
on which your Commission majority based their 1949 forfeiture de- 
cision in that case. So here is another situation, a fairly recent situa- 
tion, where your estimates have already proved erroneous. 

Do you have any comment ? 

Mr. Manarrie. No, I have no comment. 

Senator Tosry. When your Commission majority makes an errone- 
ous estimate of the future, can you really blame the law for that? 

Mr. Manarrie. I don’t blame the law. 

Senator Topry. Can you cite the law for that ? 

Mr. Manarrir. Yes, I can cite it. We have to act on the record, 
and if we apply our best judgment to the best record the parties can 
make, we have complied with the law. 

Senator Tosnry. Do you think the Commission had a feeling of deep 
humility in approaching these matters? 

Mr. Mauarrie. I think thaf is true as any important matter that 
the Commission approached. 

Senator Tonry. How do you explain that some members of the Com- 
mission are so confident of their ability to guess the future that they 
are willing to wipe out hundreds of millions of dollars of securities 
on the basis of their predictions? 

Mr. Manarrie. I don’t know that I can go beyond what I said. 

Senator Toney. Do you think the predict ions of the Commission 
in many of these cases were way off their base 

Mr. Manarrie. No, sir, we have done an excellent job. 

Senator Tosry. You have shown a tragic misunderstanding of the 
future of the railroads’ earning power. 

Mr. Manarrre. What railroad ? 

Senator Torry. The Cotton Belt, Missouri Pacific, and many others, 
ad infinitum, ad nauseum. 

Mr. Manarrin. That is your statement. 

Senator Tosry. That is my statement, and I stand on it. 

Mr. Manarrte. All right. 

Senator Toney. Do you think the Commission members now are 
big enough to acknowledge mistakes ? 

Mr. Mauarriz. Yes, I think they are big enough to acknowledge 
mistakes. 

Senator Tosry. Or a whole series of mistakes, where the record of 
actual earnings far exceeds your estimates? Rogers did, but he did 
not say the rest of them do it. 

Mr. Manarrte. You mean does the Commission sometimes change 
its views? 

Senator Torry. Do they acknowledge their mistake or change their 
opinions by specific utterances ? 

Mr. Manarrin. I could not answer for the entire Commission. 

Senator Tosry. Mr. Mahaffie, as you look back over the record of 
the Commission, while you have been a member of it, and a very out- 
standing member, do you think many serious mistakes have been 
made in the matter of reorganization and recapitalization ? 

Mr. Manarrtr. I do not, no, sir. I think we have done an ex- 
cellent Job, of the type that the country ought to be proud, in re- 
organizing railroads under section 77. 
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Senator Toney. Do you think that once a Commissioner has made 
a series of predictions that have gone wrong, he may possibly be 
driven by pride of opinion to set his mind in favor of more forfeitures 
in later cases, rather than admit his past mistakes and reverse the 
whole course of his expert guessing / 

Mr. Manarrtir. No, sir, I do not think so. I think the Commis- 
sioner, if he is a proper Commissioner, ought to consider the record 
in the particular case and act on it according to what the record is, 
no matter what he may have decided in some cases 2, 5, or 10 years ago. 

Senator Tosry. If a Commissioner confesses in any case that an 
earlier prediction was much too low, is he not opening himself to the 
reproach that in other cases, where his predictions were also low, it 
is too late to change the estimate or to save the securities that were 
wiped out? 

1f he admits that the earlier prediction was much too low, isn’t that 
one of the reasons why he hesitates to make such conversion ? 

Mr. Manarrir. I have heard of no hesitancy to change an opinion, 
no, sir. 

Senator Tosry. At our last hearing on March 31, you seemed to be 
mighty confident that when the Korean war ends, the Western Pacific 
will be ina bad way. These were your words: ” 

If the Korean traffic stopped, the Western Pacific would be in grave difficulty 
right now. 

Do you believe that the national defense effort will be dropped if a 
truce in Korea is reached ¢ 

Mr. Manarrir. No, sir, but I suspect that the preponderance of 
military traflic, the great preponderance would no longer flow to the 
Western ports. 

Senator Tonry. Have not the President, the Chiefs of Staff, the 
State Department, the Defense Department, and various congres- 
sional committees indicated that the defense effort must be continued 
despite any Korean truce ¢ 

Mr. Manarrie. That is my understanding. My only point was that 
the Korean conflict makes a good deal of traflic for the roads serving 
the Western ports; that if it were merely the general defense program, 
the traflic would be differently distributed. 

Senator Tosry. Of course, on the question of national defense, that 
policy is determined not by the Interstate Commerce Commission but 
the executive and legislative, the Congress, is it not? 

Mr. Manarrtr. Certainly not by the Interstate Commerce Com- 
mission. 

Senator Tosry. Have you made any forfeiture decisions lately that 
were based on predictions that the defense program is only a tem- 
porary phenomenon / 

Mr. Manarrim. No, we have made no forfeiture decisions lately.” 

Senator Torry. What position did you take on this matter in the 
recent Wisconsin Central case ? 

Mr. Manarrre. I voted for the report there, if that is what you 
mean. 

Senator Toney. Now returning again to Western Pacific, your 
forfeiture decision in that case was based on the prediction that future 
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earnings, that is, income available for fixed charges, would be some- 
thing over $2,000,000 a year; is that right? 

Mr. Manarrm. I haven't those figures in mind. If you say so, I 
will accept your figures. 

Senator Torry. That is right, yes. 

Back in 1938 or 1939, when 5 you made that estimate, you did not have 
in mind, did you, the possibility of the Korean war in 1950? 

Mr. Manarrtr. Probably not, sir. 

Senator Tosry. In that forfeiture decision, you did not mention 
the possibility even of World War II, and the increased activity and 
earnings that it might bring? 

Mr. Manarrie. We have not, so far as I know, had presented to us 
in any of these cases, or any of the cases in 1939, any basis of earnings 
to be determined on the basis of a war breaking out. 

Senator Torry. In 1946 and 1947, when there was no World War 
II, and no Korean war, the Western Pacific earnings were between 

+ and 414 million, that is, income available for fixed charges, were 
ia not ¢ 

Mr. Manarrie. If that is the record, yes. 

Senator Tosry. And in 1948 and 1949, when there was still no war, 
the Western Pacific earnings were more than $5,000,000, were they 
not? Is that your understanding ¢ 

Mr. Manarrie. Well, if that isthe record. You have my statement 
there before you, and those are the figures. That is the best I can 
do with it. The figures sound reasonable, Senator. That is the net 
income; is that 1 ight ! ¢ Is that the figure you are using? 

Senator Tosry. Net income before fixed ch: irges, 

Mr. Manarriz. The net income is usually the figure after fixed 
charges. 

Senator Tosry. When you tell us here that times are going to be 
bad for the Western Pacific or any other railroad, after Korean war 
traffic stops, that sounds like just another one of your pessimistic 
forecasts. I can’t put much stock in that, because T know you have 
been repeatedly wrong for 12 or 13 years in most of these reorgan- 
ization cases, including this very Western Pacific case that we are 
talking about. Almost all the forecasts of earnings, on which you 
have based your forfeiture decisions, have been very much lower than 
actual earnings turned out to be: isn’t that right ? 

Isn't that correct, historically ¢ 

Mr. Manarrir. If you compute the war traffic on these railroads 
that were reorganized before the war, there were certain increased 
revenues, yes. 

Senator Torry. When a public official, on the basis of his.estimate 
and guesswork, has the power to wipe out securities, but no power to 
correct injustice once his decision goes into effect, is it not natural for 
him to be pessimistic and look always for the darkest prospects to 
justify the judgments he has made ? 

Mr. Manarrtr. No, sir. 

Senator Tosry. If any Commissioner gets into that frame of mind 
and into that tendency, don’t you agree that it would be a very danger- 
ous thing for the security holders ¢ 

Mr. Manarrir. I cannot conceive of any Commissioner getting into 
that frame of mind, Senator, so I can’t say it would be dangerous to 
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the security holders. The idea of the Interstate Commerce Commis- 
sion, as I said a number of times, is to act on the record before it, not 
on what its impressions may have been or what it may have done many 
years before. 

Senator Tosry. If a man administering the law allows pessimism 
to pervade his administration, do you think we should change the law 
or change the administrator ? 

Mr. Manarriz. I take it that is an oratorical statement. 

Senator Tosey. There is very real truth in it. 

Mr. a AHAFFiE. You probably have your own conclusion about it, 
and my answer would probably not affect i it much. 

carbae Toney. Iwill weigh that, if you want to. As I read over 
your testimony here on March 26, the ‘ch: ange you want in the law 
is to give greater finality to the Commission’s reorganization plans 
by confining judicial review to the question of approving the plan, 
without any later review after security holders have voted on the 
plan.” 

Isn't that the nub of your idea? 

Mr. Maunarrie. It is not, no, sir. 

Senator Toney. How would you correct me? 

Mr. Manarriz. I would correct you by saying what I was testify- 
ing about was the desirability of shorte ning up the process and mi aking 
one review of the Commission’s action on the plan, and I stated at the 
time that it was perfectly agreeable to me to make a complete review 
and not limit it as you pointed out, the Supreme C ourt said the courts 
are limited. I have no objection to the court’s review at all, I merely 
would like to see the matter expedited, if it can be. 

Senator Torry. Your suggested amendment would tend to elimi- 
nate or reduce the opportunity for the courts to see whether actual 
arnings exceed your basic estimates, would it not? 

Mr. Manarriz. That would be exactly the thing the court would 
look at. It would perhaps shorten up the period. It would not 
take as long a period to test it. To that extent, yes. 

Senator Tosry. It seems to me that the Commissioners ought to 
get down on their knees and thank God for those cases where enough 
time passes to show the error of your guesses before it is too late to 
correct them. You should be grateful for any case where you have 
the opportunity to correct your errors, instead of devising ways to 
put your forfeitures into effect before the errors come to light. What 
do you say to that? 

Mr. Manarrie. I would say, Senator, you are 100 percent wrong. 

Senator Tosry. Go ahead. 

Mr. Manarrte. Because, as I have said a number of times, we have 
acted on plans to reorganize many railroads, probably 60,000 miles, 
or more than that, in this country. I know of no case in which, not- 
withstanding what you say about forfeitures, the people with prior 
rights have ‘been unjustly enriched and I know a good many cases 
where people got securities for their senior obligations who could 
not get 50 cents on the dollar for them. 

Senator Tosry. There have been cases where the prior rights were 
taken care of, but those that had equities were just thrown down the 
gutter. 
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Mr. Manarrtr. That is what I am telling you, there have not been. 

Senator Tosry. There have not been ? 

Mr. Manarrie. There have not. 

Senator Tosry. All right. 

Mr. Manarrie. I have a list of the prices brought by the securities 
in a bunch of the important cases, and I have brought ‘that up, if you 
would like it. In some of them the bondholders that received securi- 
ties and had a position senior to common stock, or perhaps to other 
claims, cannot get 15 cents on the dollar for what they got. 

Senator Tory. At our previous hearings, your testimony on the 
subject of amending section 77 to expedite reorganization proceedings 
gave me the impression that you want to make the Commission’s 
power even greater than it now is. If your forfeiture plans are to be 
speeded to execution in the way you suggest, it would destroy the 
securities more swiftly, and would allow little time for any record of 
subsequent earnings to demonstrate the shortcomings of your esti- 
mates. In effect, the destruction of private property would be quicker 
and less subject to correction. Very candidly, that is the idea your 
suggestion conve “yed to me. 

It is better to get justice in the end than injustice in a hurry, don’t 
you think? 

Mr. Manarrie. The premise of your question is entirely wrong. I 
said a little while ago I had no objection to a complete review by the 
court of any action we take on a plan. That would remove the thing 
that you have stressed, on the finality as to various features, Senator. 
While you are right that if the matter were speeded up it would be 
determined sooner, I think it is wholly in the public interest that these 
matters not be dragged out too long. 

Senator Toney. This is a very important subject. I would appre- 
ciate it if you would prepare a memorandum for our record on this 
subject, so that your thoughts can be carefully prepared. I would 
appreciate it if a would give me your views on this. 

Mr. Manarrie. I don’t know what I could add to it. 

Senator Tosry. After reading the record over tomorrow, if you 
want to amplify it, please do so. 

Back in 1943, when the House Judiciary Committee was trying to 
get legislation that would stop or reduce the power of your Commis- 
sion to effect forfeitures based on guesses about the future, you were 
against those attempts of the House committee, were you not? 

“Mr. Manarrie. I testified before the House committee, but I prob- 
ably testified against some bills that were proposed, yes, sir. I think 
the Hobbs bill is, perhaps, what you have in mind. 

As you know, Senator, I or iginated and testified in support of legis- 
lation that is perhaps the most revolutionary we have had in this 
country in the history of such legislation, to permit voluntary reor- 
ganizations which can be carried out with the consent of the parties. 

That is now in effect, and is operating. 

Senator Toney. During the years I stated, did you not oppose the 
bills and proposals submitted by Senator Reed,-of Kansas, and Sen- 
ator Wheeler, of Montana, which attempted to stop these forfeitures 
on the basis of your guesses about the future ? 

Mr. Manarrte. Well, the chief bill that those gentlemen proposed 
I think perhaps is the Railroad Reorganization Act of 1939. Is that 
the one which you have in mind ? 
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Senator Tosry. Yes, and later ones. 

Mr. Manarrie. I have the report on that before me. I think that 
the Commission reported that if the Congress thought that was the 
way to handle it, we would have no objection, but I am not too sure 
about that. 

Senator Torry. I think that refers to the amendment to ‘your bill, 
to take care of pending cases, the amendment to the Mahaffe bill, 
the Wheeler and Reed amendments. 

Mr. Manarrie. You mean that I opposed them ‘ 

Senator Topry. Yes. 

Mr. Manarrte. I think not, Senator. 

Senator Torry. I would be glad to have you correct me if I am 
wrong. 

Mr. Manarrte. We probably opposed some drafts that were not 
the thing that the Senate and the committee finally agreed on. I re- 
call being in conference with Senator Reed and Senator Hawkes, and 

various members of their group about that quite a lot. 

I think the act as it stands now, which is Code 11, section 208, was 
worked out among us. 

Senator Toney. Well, I am glad to have you make it right. At our 
last hearing, when we started discussing the forfeitures in the Western 
Pacific case, you said you “never heard of any wailing and gnashing 
of teeth” over those forfeitures.” Do you have much information on 
the effect of your forfeitures on individual security holders? Do 
you get hundreds of complaints about them, as we do in the Congress ¢ 

Mr. Manarris. Well, you were talking about the Western Pacific 
at that time. 

Senator Toney. Yes. 

Mr. Manarriz. We get some—quite a lot of them. Occasionally 
we get some literature from people who do not think it is done right. 
I do not recall any Western Pacific complaints at all, ‘yet. 

Senator Torry. Whether a man is wiped out for one share or a 
thousand shares, it means something to him, does it not ¢ 

Mr. Manarrie. Surely. 

Senator Tosry. When a man works hard for his money, and buys 
some securities, it is pretty rough on him when some Government 
official savs to him, “We guess that the future will be such that your 
shares will be found worthless, and so we now declare them worthless, 
and they will be wiped out.” 

That is a pretty rough story for any man, is it not ? 

Mr. Manarrte. It is, but I don’t think the Senate committee, when 
you adopted unanimously the report that I referred to, and also when 
you adopted the report on the Railroad Reorganization Act of 1939, 
which was also unanimous, felt that they ought to deter anybody 
from recognizing the fact that securities had become worthless. 

In the report on the Railroad Reorganization Act of 1939, which was 
the unanimous report of this committee, that is presented very strongly 
and the st: utement is made, “The bill calls for realism in the reorganiza- 
tion process.” 

Senator Toney. Stark naked realism. 

Mr. Manarriz. I am quoting from this committee. 

Senator Tonry. I am saying what it consisted of. 
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Mr. Manarrie. The committee at that time said this: 


Reorganizations cannot succeed if they are based on claimed values that have 
long since disappeared in a realistic sense and on business that has long since 
been lost to the railroads never to return. 

Senator Tosry. But there have been resurrection days in railroad 
finance, haven’t there? The dead have come to life. 

Mr. Manarriz. That is right. The committee goes on: 

A reorganization based on a sound judgment of earning power destroys no 
values and creates no losses. 

Senator Tosry. But it kills a lot of hopes. 

Mr. Manarrie. That is not what the committee says. 

Senator Toney. I am adding to it. 

Mr. Manarrie. It says: 

It merely realistically recognizes the facts, including the unpleasant but never- 
theless inescapable fact that values based on original cost or even reproduction 
cost simply do not exist without earning power to support them. 

Senator Tonry. At our last hearing on March 31, you did not re- 
call that you wiped out any class of creditors in the Western Pacific 

case. Has the Commission become so callous about these forfeitures 
that you don’t even remember what classes of claims you have wiped 
out ? 

In the Western Pacific case, did not the Supreme Court specifically 
quote from your own Commission ruling that: 
the claims of the unsecured creditors * * * have no value, and hence no 
securities or cash should be distributed under the plan in respect to those claims. 

You remember that, don’t you ? 

Mr. Manarrie. Yes, but I don’t remember my saying what you at- 
tributed to me, that no creditor had been found to have securities of 
no value in that case. Did I say that? 

Senator Torry. Yes, on page 82 of the transcript.” 

Mr. Manarrte. If I said that, then that. statement was, of course, 
too broad, because there were unsecured claims, mainly of the Arthur 
Curtis James Foundation. 

Senator Torry. Commissioner Miller disagreed with you in that 

case. He said you were unjustly destroying at least 30 million dollars 

of securities and capitalization. T am referring to your decisions on 
October 10, 1938, and June 21, 1939. You remember Commissioner 
Miller saying that, don’t you? 

Mr. Manarrie. I remember he did not agree. I forget what he 
said exactly. 

Senator Torney. He dressed up his disagreement by saying you 
were unjustly destroying at least 30 million dollars of securities and 

capitalization. 

Mr. Manarrie. Did not he say they probably had no value but 
might some other time? 

Senator Torey. That st: itement pleases me very much indeed. It 
is a very strong statement, I thought. 

Mr. Manarrme. Commissioner Miller wanted to issue additional 
securities. He said they probably had no present value, no value to 
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support them, but they might have value in the future. That brings 
us back to the line of decisions which have to be recognized as binding 
on us. 

Mr. Jarrett calls my attention to the statement on page 82. 

Senator Torry. Will you read it, please ¢ 

Mr. Manarrre (reading) : 

I do not recall that any class of creditors was wiped out, sit 

[ apparently overlooked the unsecured creditors’ claims. 

Senator Toney. In addition to wiping out the unsecured creditors 
in the Western Pacific, you forced the other creditors to give up their 
bonds and to accept securities of lesser rank. Do you remember that? 

Mr. Mauarrie. Some of them. We authorized a first mortgage 
and an income mortgage, Senator, and to some extent the old senior 
creditors got first mortgage obligations that were of an equal rank to 
those that had been in existence. 

Senator Tosry. Your reorganization plan eliminated certain valu- 
able contract rights of those Western Pacific bondholders, did it not ? 

Mr. Manarrie. Valuable contract rights? 

Senator Tory. Yes. 

Mr. Manarrie. I do not recall what they were. 

Senator Tosry. We will pass that for a while. 

On the basis of actual earnings, do you know whether those bond- 
holders whose rights you cut down could not have received the full 
annual interest on their bonds in the past 13 years, and could have 
received payment of their back interest also if you had let those 
bons stand unimpaired, without forfeiting any of their rights? 

Mr. Manarrir. The senior bonds, pr obably, yes, I w ould expect 
that is true. I haven’t checked it. 

Senator Tosry. Find out and let me know. When you look at the 
whole Western Pacific case, your Commission wiped out some creditors 
completely and deprived most of the bondholders of valuable contract 
rights which the company was actually able to pay out of subsequent 
earnings, isn’t that the plain fact of the matter / 

Mr. Manarrie. As I say, I haven’t checked it. 

Senator Torey. You recognize that they are contract rights? 

Mr. Mauarrm. So far as the senior bondholders ar e conc erned, they 
probably could have been serviced. 

Senator Torry. Did they take some income bonds as a part of the 
claim? 

Mr. Manarrir. Yes, sir, I think that is the situation. 

Senator Toney. It seems to me that your pessimistic estimate of 

sarnings in the Western Pacific case was unjust to the creditors, as 
well as to the stockholders. How does it seem to you in the light of 
past events ! 

Mr. Manarrie. Could I have that question again ? 

Senator Topry. It seems to me that your pessimistic estimate of 
sarnings in the Western Pacific case was unjust to the creditors, as 
well as to the stockholders. How does it seem to you? 

Mr. Manarrte. It does not seem so at all, sir. 

Senator Toney. Now at the last hearing on March 31, when I ex- 
pressed my concern for the “poor fellows” whose stock was wiped 
out in the Western Pacific case, you undertook to disabuse me of 
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the idea that “little fellows” were much affected. These were your 
words : 

Do you know who the poor fellows were yeu are talking about suffering 
greatly for, the little fellow? That was one of the big holding companies of 
all time in this country, dominated by Mr. Arthur Curtis James. 

Well, you got the wrong one this time, Senator, because that was no little 
fellow at all. 

Now, Mr. Mahaflie, that testimony of yours conveyed the idea to 
me that a big, rich man had his stock wiped out, but very few little 
fellows were affected. Is that the idea you intended to convey ? 

Mr. Manarrie. Arthur Curtis James, through his holding com- 
panies and otherwise, controlled the property and was far and away 
the largest security holder. 

Senator Torry. You mean to say Authur Curtis James lost and not 
the little fellows? 

Mr. Manarrre. Arthur Curtis James lost more than the little 
fellows. 

Senator Torry. Of course, he had more to lose. 

Mr. Manarrir. Yes. 

Senator Tosry. All the stock of the Western Pacific Railroad Co. 
which you put through the wringer was owned by the Western Pacific 
Railroad Corp., was it not ? 

Well, that is my recollection. Now I shall refer to the railroad 
as the “company, > and I shall refer to the parent company as the 
“corporation.’ 

Was Arthur Curtis James the sole owner of the corporation ? 

Mr. Manarrie. I think not. I think he controlled it, however, 
Senator. 

Senator Tosnry. As a matter of fact, the preferred and common 
shares of the corporation were listed on the New York Stock Ex- 
change, were they not? 

Mr. Manarrim. That I don’t know. 

Senator Torry. Literally thousands of people owned those shares, 
the shares of the - poration, did they not? 

Mr. Manarrin. I don’t know. 

Senator Toney. Well, it is a fact. Did you know that in 1934, the 
year before the railroad company went into reorganization proceed- 
ings, more than half a million shares of the parent corporation were 
sold on the New York Stock Exchange? 

Mr. Manarrin. The holding company? 

Senator Toney. Yes, sir. 

Mr. Manarrter. No, sir, I did not know that. 

Senator Tosry. That is right. 

If the parent corporation were deprived of its holdings in the 
railroad company, that would damage not only the corporation, but 
all its stockholders, that is obvious, isn’t it? 

Mr. Manarrtig. Yes, I think so. 

Senator Toney. Do’ you think all the shareholders in the parent 
corporation were big, rich fellows like Arthur Curtis James? 

Mr. Manarrie. No, but he controlled it, as I understood it. 

Senator Toney. I am speaking about the little fellows. They would 
lose as much as he in proportion to their holdings, wouldn't they ? 
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Mr. Manarriz. They might lose more. 

Senator Torey. There are a lot of little fellows, as well as the big 
fellow, Arthur Curtis James. 

Mr. Manarriz. That is right. 

Senator Tosry. The impression you gave me was that he was the 
man who lost a lot, but the little fellows lost also. 

Do you know that in 1939, after your for feiture ruling was issued 
but while the matter was still pending in the courts, thousands of 
shares of the common and preferred stock of the parent corporation 
were still purchased by buyers on the New York Stock Exchange, 
— the common shares were later in that year sold to people on the 

San Francisco Stock Exchange in thousands < shares ¢ 

Mr. Manarrizr. No, I did not know that. I did not know they 
were listed, but I am not surprised. 

Senator Toney. Now, that parent corporation owned not only all 
the capital stock, common and preferred, of the Western Pacific 
Reitreni Co., but also half the common stock of the Denver & Rio 
Grande, isn’t that right ? 

Mr. we It had an interest in the Denver. Just what the 
interest was I don’t know, but that sounds reasonable. 

Senator Toney. It is approximately 50 percent. 

Mr. Manarrie. Yes. 

Senator Tospry. And just as you wiped out the stock of the Western 
Pacific Railroad Co.. so you also wiped out the stock of the Denver 
and — Grande in another forfeiture decision, did you not? 

*. Manarrie. We found it had no value. 

ena itor Torry. So the Commission struck not just one blow. but 
two big blows against the investments of the parent corporation 
and its thousands of stockholders, wasn’t that the result / 

Mr. Manarrir. The finding was that those securities had no value, 
yes, sir. 

Senator Toney. The result was that they were decreed valueless 
and because of that decree the stockholders lost the whole equity, 
isn’t that right? 

Mr. Mauarriz. They probably lost it before, as it was becoming 
valueless. 

Senator Torry. It still had a market value, did it not? 

Mr. Manarrre. It probably had. Any kind of stock has market 
value. That is one thing that the committee commented on, that it 
was rather bad national “poliey to create or to allow the creation of 
securities without real value, which became mere tokens for specu- 
lation. Stock that has no value is still sold. 

Senator Tosry. You will not probably like this question. Even if 
all the thousands of shareholders in the parent corporation were as 
rich as Arthur Curtis James, would that justify your forfeiture of 
the railroad stocks owned by the corporation when your guesses of 
future earnings are shown by 13 years of subsequent ‘actual earnings 
to have been completely erroneous ¢ 

Mr. Manarrm. The wealth of the holder of a security has no 
bearing whatever on whether that stock is valueless. 

Senator Toney. You raised that point ; I did not, 

Mr. Manarrte. Well, you are asking questions. 

Senator Torry. Based upon your utterances, ves. You gave the 
impression to me, or tried to, that the man who lost in the company 
was not the little stockholder but Arthur Curtis James. 
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Mr. Manarriz. Who lost the most, that is right. 

Senator Toney. Even though James lost, so did a host of little 
fellows, too, and some of the little fellows were far more hurt than 
Arthur Curtis James, in proportion to their wealth. 

Mr. Manarrir. That is probably true. 

Senator Tower. That was not the impression that you gave me 
the other day. 

Mr. Manarrir. You said you had a question that would be 
uncomfortable. 

Senator Toney. No, 1 said you would not like it. 

Mr. Mauarriz. Then before I got it answered we got off on another 
point. Could I have that question again ¢ 

Senator Tosry. Even if all the thousands of shareholders in the 
parent corporation were as rich as Arthur Curtis James, would that 
justify your forfeiture of the railroad stocks owned by the corpor: ation 
when your guesses of future earnings are shown by 13 years of sub- 
sequent actual earnings to have been completely erroneous 4 

Mr. Manarrre. My answer is that the relative wealth, also the 
wealth of the holder of securities has no bearing whatever on whether 
or not the securities have value, and would have no bearing with us 
in acting upon the application. 

Senator Tonry.. You would not say, “Here is where Arthur Curtis 
James comes in and he ean take it,” that would not be in your mind 
at all? 

Mr. Manarrir. Not at all, 

Senator Tosry. Did you bean that after your Commission wiped 
out the Western Pacific and Rio Grande railroad stocks, the parent 
corpor ation itself fin: =| went into receivership in 1949? 

Mr. Mauarriz. No, I did not realize that. But the corporation, 
I think, is still alive, and it has a claim that has been litigated against 
the Western Pacific Co. for some $10 million. 

Senator Tosry. It is a skeleton, with no breath of life? 

Mr. Manarrir. It has a claim that has been litigated in the court 
recently. 

Senator Topry. That is the corporate entity. 

Mr. Manarrim. A claim on account of alleged tax advantages to 
the Western Pacific Railroad from using the corporation in a con- 
solidated tax return. 

Senator Tosny. After your forfeiture of the railroad stocks had 
taken effect, do you know how much was left for the shareholders of 
the parent corporation ¢ 

Mr. Manarrir. No, sir, I do not. 

Senator Torry. ‘The common shares in the corporation collapsed to 
market prices of a few cents a share, and the preferred shares fell 
almost as low. Don’t you think your forfeiture decisions had some- 
thing to do with those losses ? 

Mr. Manarrirz. I think the recognition of the fact that the secu- 
rities they heid had no value was the thing th: at probably determined it. 

Senator Torry. In other words, you are a man of bitter truth ? 

Mr. Manarriz. That is right. 

Senator Tosry. When you testified here on March 31, did you 
plainly forget all about thousands of shareholders in the parent. cor- 
oan ition whom you indirectly wiped out by your forfeiture decisions ? 
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Mr. Manarriz. Did I plainly what? 

Senator Torry. Did you plainly forget ¢ 

Mr. Manarrie. I think I had no trouble with it. 

Senator Toney. Of course, that sticks in my crop, in the vernacular, 
because you had indicated here it was justified on the ground that no 
little fellow lost money but only Arthur Curtis James lost money, the 
big boy on Wall Street, and from the facts you gave it was not true, 
some little fellows lost. ’ 

Mr. Mauarriz. As the man who controlled the company, would it 
not be assumed he lost more than somebody else ¢ 

Senator Tosey. In proportion to his wealth, no. 

If you had not wiped out the junior securities of the Western Pacitic 
Railroad Co., the improved earnings of that road would have helped 
the shareholders of the parent corporation to some extent, would 
they not? 

Mr. Manarrie. If there had been earnings that would permit the 
old securities that remained alive and there had been earnings that 
permitted dividends, I think certainly it would help. 

Senator Tosry. If you make an erroneous estimate of future earn- 
ings, is there any way of correcting the resulting injustice once your 
forfeiture plan goes into effect ? 

Mr. Manarriz. If we make an erroneous estimate of future earn- 
ings, there is no way to correct it that I know of, Senator. 

gare Tosry. It is done. It is a fait accompli. Suppose vou 
had a change of heart and you wanted to correct the injustice, what 
would you do about it 

Mr. Manarriz. After the plan had become effective? 

Senator Toney. Yes. 

Mr. Maunarriz. Nothing could be done that I know of. 

Senator Torry. At our last hearing on March 31, I mentioned the 
Seaboard Airline reorganization and Justice Frankfurter’s recent ob- 
servations in that case.” You said Justice Frankfurter was misin- 
formed, I think. 

Mr. Manarrir. Yes, sir. 

Senator Torry. You undertook to challenge Justice Frankfurter’s 
analysis of that situs ation. As I have been reading over your remarks, 
I got the impression that you are so intent on vindicating your past 
forfeiture decisions that you would strain to the utmost. to justify 
them in any way you could conceive, but in your opinion has any of 
the vast forfeitures for which you have voted resulted in injustice? 

Mr. Manarriz. No. I answered that question a number of times. 
T know of none. The Seaboard Airline case, of course, was a receiver- 
ship case, and was handled by the court. We did approve the secur- 
ities that were necessary to carry out the court’s plan. The point I 
made about Mr. Justice Frankfurter was this, that I thought that the 
real test of the thing, the real test, under the Boyd case and in that line 
of decisions, the real test gets down to whether the senior security 
holders receive more than the compensation for their claim, and that 
in the Seabord case the senior securities did not and could not get over, 
say 50 cents on the dollar, for what they got. Now that being true, 
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I say under the decision that was binding on us, and there was no 
possible way to criticize, no possible reason for criticizing what the 
court did in permitting that reorganization to become effective. 

Senator Tonry. You remember a minute ago I asked you, in looking 
back in retrospect to the decisions that you made in which you wiped 
out these many equities, whether you felt now constrained to say that 
you felt injustice was done, and you said, “No.” There seems to me— 
and I am speaking very frankly and candidly but sincerely—that in 
the light of what I would call the horrible results of these decisions, 
there were countless people in this country that were thrown on the 
scrap heap, so to speak, and subsequent happenings showed their 
securities, which were held to have no equity, would have earning 
power beyond question in a considerable amount, and then you say 
you did not recall any injustice. I say, instead of regretting the past 
errors you seem intent on excusing them by any and every possible 
means. That may be entirely human on your part, byt it makes 
me apprehensive when I realize that a man with your tendencies is 
being nominated again for a post that carries with it the power to 
destroy by your guesswork, still more hundreds of millions of dollars 
of railroad securities. I hope my impression of your attitude is mis- 
taken, but I want you to know very candidly what my impression is. 
And I want you to have every opportunity to correct my impression, 
iff am wrong. Now, the Seaboard case came to the Commission not 
under section 77, but under a receivership proceeding, isn’t that right ? 

Mr. Manarrim. That is correct. 

Senator Toney. In that respect it was like the Milwaukee case in 
1928. Inthe Milwaukee case, in 1928, the Commission took extensive 
testimony and considered for many months whether the reorganiza- 
tion plan under which the securities would be issued was fair and 
compatible with the public interest. You remember that, don’t you? 

Mr. Manarriz. Yes, very well. 

Senator Tosry. If a reorganization plan developed in a court re- 
ceivership proceeding were based on estimates of future earnings, 
which your Commission had good reason to believe were outrageously 
low, would you approve the issuance of securities to carry out the 
plan ¢ 

In other words, if the court reorganization plan were based on an 
estimate of future earnings which you felt very low, outrageously so, 
would you approve the issuance of securities to carry out the plan? 

Mr. Manarrir. Well, we would have to hear the testimony again 
and decide on the basis of the testimony. If, after hearing the testi- 
mony, we felt the court had put up an improper capitalization, we 
would not approve it. 

Senator Toney. In the Seaboard case, the lawyers for the reorgan- 
izers told your Commission in 1944 that the plan was based on the 
assumption, as you phri ased it in your decision, that about $714 million 
was the figure of “earnings which might reasonably be received in 
the future under ordinary conditions.” 

So your Commission had notice, did it not, that the Seaboard plan 
was based on an estimate that future earnings would be about $714 
million a year ? 

Mr. Manarrie. Well, I have no recollection of that. If you say 
0, I will accept it. 
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Senator Tosry. That is correct. ‘The reported earnings of the Sea- 
board in the years since the District Court approved that plan have 
averaged actually about $1614-million. Are you aware of that? 

Mr. Manarrie. I know they have been singularly favorable, and I 
know that the war and the fact that the ships no longer operate very 
extensively on the coast was very favorable to the Se: aboard. 

Senator Tosry. Had these security holders still been in the land of 
the living, with the $1614million average over the years there, they 
would have been in clover, would they not ¢ 

Mr. Manarrir. They w ‘ould have been better off than they are. 

Senator Tosry. The real earnings were higher than reported, were 
they not ? 

Mr. Manarrir. The real earnings were higher than reporte 

Senator Torry. Yes. They usually are, aren’t they / 

Mr. Mauarrir. No, I don’t know that that is true. If the reports 
are not accurate, and we find it out, we start prosecution. 

Senator Torey. Do you remember the reports of this Senate com- 
mittee in 1946, pointed out in detail how the reported earnings of rail- 
roads are considerably below the real earnings, partly because of tax 
amortization deductions and partly for other reasons, do you remem- 
ber that ? 

Mr. Manarriz. No, I don’t remember it, but of course the tax 
amortization does enter into the earnings of that period. 

Senator Tosry. The forfeiture plan in the Seaboard case was based 
primarily on an estimate of future earnings, was it not? 

Mr. Manarrir. The plan undoubtedly was based on future earn- 
ings, yes, sir. As a matter of fact, a very distinguished gentleman 
was appointed master and held long hearings as to what that plan 
should be, Mr. Tazewell Taylor, I think, 

Senator Tosry. Judge Chestnut in the district court wrote his 
opinion on December 15, 1943, and he said the special master who 
prepared the Seaboard reorganization plan followed the principles 
applied by the Supreme Court in the Western Pacific and the Mil- 
waukee cases. Do you remember that? 

Mr. Mauarrtr. No, I do not, but I have no doubt he would feel 
bound by those decisions. 

Senator Tosry. Speaking of those Supreme Court decisions under 
section 77, Judge Chesnut ruled that the same principles are appli- 
cable in receivership cases, did he not? 

Mr. Manarrie. I would expect he would rule it, although I am not 
familiar with that decision. 

Senator Tosry. He did, and I will read it; 

These cases dealt specifically with reorganizations under the bankruptcy 
statutes, section 77 * * * but the principles thereof to a great extent are 
likewise applicable if the reorganization is through equity procedure and not 
under section 77. The special master also gave careful consideration to the 
practice and conclusions of the Interstate Commerce Commission in other rail- 
road reorganizations. 


That is on page 678 of his opinion. 

Do you remember that in the Seaboard e: se, Judge Chestnut pointed 
out that, in order to consummate the reorganization, it would be neces- 
sary to get “the approval of the Interstate Commerce Commission” 
for the new capitalization ? 
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Mr. Manarriz. [ do not remember that he pointed it out, but un- 
doubtedly he did. 

Senator Tosry. The Circuit Court of Appeals for the Fourth Cir- 
cuit sustained the special master’s plan for the Seaboard; did it not? 

Mr. Manarrie. It was sustained. 

Senator Toney. The circuit court of appeals said: 

The proposed new capitalization is based upon the earnings, history and pros- 
pects of the railway, as found by the special master, 

Do you remember that ? 

Mr. Mauarrir. No, I don’t remember it, but I have no reason to 
doubt it. 

Senator Tosry. So the courts approved the capitalization in the 
Seaboard receivership case on the same basis as the Commission ap- 
proves capitalizations in section 77 cases, that is, chiefly on estimates 
of future earnings, is that right? 

Mr. Manarrir. I would expect so, because the courts would be 
bound by the Supreme ¢ tern decisions the same as we are. 

Senator Topry. And, Judge Chestnut said, the Seaboard re- 
organization could not es carried through without your Commission’s 
approval of the security isues under the plan; that is right, isn’t 1t¢ 

Mr. Manarrie. That is right, yes. I did not know he said it. 

Senator Torry. Yes, he did. If you believed the plan worked an 
injustice on the junior security holders who were wiped out, would 
you have approved the plan? 

Mr. Manarrir. No, sir, not if it worked an injustice which, under 
the law, was not required by the law. 

Senator Tosry. In considering that question, did you study the 
estimate of future earnings on which that plan was based, and, in 
effect, did you go along with the special master’s estimate ? 

Mr. Manarrte. To the extent we had it before us, we undoubtedly 
must have. I haven’t it in mind particularly, Senator. 

Senator Tosnry. Now listen to this, and we ought to wee p over it. 
As a matter of fact, the reported earnings of the Seaboard since 1943 
have averaged more than twice the amount of the estimate on which 
that forfeiture plan was based. Think that over a bit. You make 
an estimate, wipe them out, and in the light of future events, over 
twice the estimate was a fact, a fait accompli, over twice. Does not 
that represent to you an injustice ? 

Mr. Manarrir. It may be an injustice on account of the phenomenal 
earnings during the war period. Of course these reorganizations 
have to be put upon the basis that the property will continue to 
operate as though we were not in a war, and must be adjusted to 
normal earnings. 

The fact that for a limited period, with war traffic, the earnings are 
twice of what would be normal is no reason to attack the estimate. 

Senator Toney. You figure it was twice the estimate due to the war? 

Mr. Manarriz. War and the result of the war, yes. The result 
I have in mind is a fact that coastwise traffic is very much less than 
normal, and the railroads handle that traffic that otherwise would 
go by ship. 

Senator Tonry. Does this experience cast any doubt on the sound- 
ness of the 1943 estimates ant forfeiture that resulted from those 
estimates ? 
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Mr. Manarrte. In the Seaboard case? 

Senator Topry. Yes. 

Mr. Manarrie. No, sir. I have no reason to doubt the integrity 
of the estimates that were made, and that were accepted by the master. 

Senator Tosry. They went wide of the mark, did they not? 

Mr. Manarrie. For the reasons I stated. 

Senator Tosry. Yes, but the net result was disastrous to the 
stockholders. 

Mr. Manarrte. As to that I am not sure you are right, Senator, as 
to the stockholders. My recollection is that there was a very large 
debt between the bonds and stock that had to be compensated before 
the stock could participate, and that also was wiped out. 

Senator Torry. Those were debentures ? 

Mr. Manarrie. It was largely unpaid interest which ran to a large 
amount on the Seaboard, perhaps $90 million or $100 million, I am 
not sure.of the figure. 

Senator Torey. Do you think this experience casts any doubt on 
the soundness of the 1943 estimates and forfeiture that resulted from 
those estimates ? 

Mr. Manarrie. No. 

Senator Torey. Do you think the experience in the Seaboard case 

casts any doubt on the whole method of railroad reorganizations? 

Mr. Maunarrie. Not particularly. I have told you I had dissatis- 
faction myself with the whole method of reorganization under section 
77, that I had for some years worked on an alternate scheme, which 
the Congress finally accepted and which I hope will obviate a good 
deal of the trouble that has occurred under section 77. 

Senator Torry. At our last hearing on March 31, when we discussed 
Justice Frankfurter’s recent opinion in the Seaboard case, you referred 
to the market value of the reorganization securities as a criterion for 
appraising the justice or injustice of the forfeitures in that case. 

Do you remember your testimony on that point ? 

Mr. Manarrie. Yes. 

Senator Tospry. Are you suggesting that estimated earnings are 
not really the proper basis for railroad reorganizations, but that we 
should determine reorganizations on the basis of the market prices 
of the reorganization securities? 

Mr. Manarrie. Not at all, sir. 

Senator Torry. Are you trying to justify these outrageous for- 
feitures by dr: Ageing in some new kind of a test that has never been 
sanctioned by the Congress or the Supreme Court? 

Mr. Manarrie. I am not trying to justify anything, I am answering 
questions. 

Senator Topry. All right. 

Mr. Manarrim. And the answer that I made as to the value of the 
securities received by the senior creditors is based on the decision 
of the Supreme Court in the Denver and Rio Grande case, which 
[ read to you when I was here before and which TI put, in part, in 
evidence, in which the Supreme Court said that before a junior cred- 
itor or stockholder could participate in the property, the seniors had 
to be fully compensated, and the Supreme Court in that case took the 
value of the securities received by the seniors as the criterion of whether 
they were fully compensated. 

I was following that. 
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_ Senator Toney. As a matter of fact, if your forfeiture decrees are 
going to be judged by the market prices of the reorganization securi- 
ties, you are going to have to become experts on stock market opera- 
tions, in addition to all the other things you are experts on; isn’t that 
right ? 

Mr. Manarriz. I was not suggesting that the reorganization should 
be judged by the market value. I pointed out that the Supreme Court 
used that as a test of whether the seniors had been overcompensated. 
I don’t think that the market value is the basis on which anybody 
should reorganize property. 

Senator Torry. Neither do I. There are manipulations in stock 
market. prices. 

Mr. Manarric. That is a test as to whether there is overcompensa- 
tion, and that was the only way in which I used it. 

Senator Toney. But the market price is sometimes the result, di- 
rectly or indirectly, of manipulating the stock market ? 

Mr. Manarrim. I understood so, 

Senator Tosry. You don’t know when insiders are buying or selling, 
do you? 

Mr. Manarrin. No,sir. I think the SEC undertakes to find out, but 
I don’t know. 

Senator Tosry. Do you know when prices are artificially depressed 
in order to enable stock market operators to accumulate securities at 
low figures ? 

Mr. Manarrir. No, sir, I have no knowledge of that. 

Senator Toney. Neither do you nor any other member of your Com- 
mission qualify as experts on stock market operations / 

Mr. Manarrte. Not so far as I know. I am sure nobody does, of 
course, 

Senator Toney. Did you read this Senate committee’s reports in 
1946 showing that tremendous quantities of securities of railroads 
undergoing reorganization were bought on the market for 10 cents on 
the dollar or 5 cents on the dollar or even less? 

Mr. Manarriz. I don’t recall those particular reports, no. 

Senator Torry. In the Seaboard case—and this was the case you 
were talking about when you introduced the subject of stock market 
prices—did your Commission make any investigation whatever into 
stock market manipulations, arbitrage operations, or any other stock 
market practices when your Commission authorized the issuance of 
reorganization securities ¢ 

Mr. Manarrie. No, sir. 

Senator Torry. Asa matter of fact, you made very little investiga- 
tion of any kind in that case, and you took very little testimony, isn’t 
that right? 

Mr. Manarrin. I don’t know what the record was in that case. We 
held a hearing, and heard whatever was produced. 

Senator Torry. The case was submitted on June 3, 1944, and the 
case was decided on August 12, 1944. That decision was made by 
you and two other members of Division 4, was it not? 

Mr. Manarrte. It is likely that it was, although I have no recollec- 
tion who constituted the Division. 

Senator Tonry. Your point about market prices is that the old senior 
bondholders did not get, in terms of market prices on the reorganiza- 
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Isn't that your point ? 

Mr. Manarrre. That is right. 

Senator Tosry. While we are talking about justice for the senior 
bondholders, have you ever asked yourself whether the senior bond- 
holders in the Seaboard case might not have been better off if their 
original bonds had not been dest royed by the reorganization, but had 
continued with their original contract rights? 

Mr. Manarrte. No, I had no occasion to study that. 

Senator Toney. If the earnings since 1943, when the District Court 
approved that reorganization plan, have been enough to pay the inter- 
est on the old bonds, both current and past due interest, would not 
those bondholders be better off with their old bonds, instead of receiv- 
ing new reorganization securities, whose market value you say repre- 
sents less than 100 percent of their old claim ? 

Mr. Manarrie. Yes, sir. 

Senator Tosry. At our last hearing on March 31, you expressed 
some disagreement with Justice Frankfurter’s recent opinion in the 
Seaboard case; you called his opinion “ill informed.” I am interested 
in learning the grounds and extent of your disagr eement with Justice 
Frankfurter. Justice Frankfurter said that the special master in the 
Seaboard reorganization followed substantially the principles laid 
down by the Supreme Court in 1943, referring to the Western Pacific 
and Milwaukee decisions. Do you disagree with that ? 

Mr. Manarrin. No, I do not disagree with that. I only disagree 
with Justice Frankfurter to the extent that IT have just been telling 
you, Senator, It seems to me the real test as to whether a junior should 
be excluded is whether a senior is overcompensated, and that in the 
Seaboard case the seniors were not. 

Senator Tosnry. Mr. Justice Frankfurter said that the chief criterion 
— in the Seaboard recapitalization was the same as used in section 
77 cases, namely, the estimate of future earnings. , Do you disagree 
with that? 

Mr. Manarrtr. No reason to at all, sir. 

Senator Torry. He said that the recapitalization, based on estimated 
earnings, determined the amount of new securities. What would you 
say to that? 

Mr. Manarrir. I should think it would have to, under the law. 

Senator Tosry. He said that after allocating new securities to the 
old senior security holders in accordance with their priorities, nothing 
was left for the junior holders, who were therefore wiped out. 

Do you disagree with that? 

Mr. Manarrir. That is my understanding. 

Senator Torry. He said the estimate of earnings therefore really 
determines the extent of forfeitures in these railroad reorganizations. 
Do you disagree with that? 

Mr. Manarrte. No, sir. 

Senator Tosry. He said the estimate of future earnings in the Sea- 
board case was about 714 million dollars. Do you disagree with that 

Mr. Manarrie. IT have no reason to. I haven’t a figure in mind, 
but I haven’t any reason to disagree with any of his figures. 

Senator Torry. He further said the reported earnings in the vears 
since the estimate was made and approved have averaged about 161/ 
million a year. Do you disagree with that? 
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Mr. Mauarriz. Again I have no reason to disagree. 

Senator Tonry. He said that in other reorganizations, developed 
by the Interstate Commerce Commission under section 77, actual 

earnings likewise surpassed the estimated earnings on which the 
plans and forfeitures were based. Do you disagree with that ? 

In other words, the actual earnings were way beyond what you 
estimated them to be. 

Mr. Mauarriz. In some cases, and in some cases they were con- 
siderably less. 

Senator Topry. He said that no matter how experienced or how 
expert the persons who make the estimates, the possibility of error in 
the estimates, as compared with the later actual earnings, is always 
present. Do you disagree with that? 

Mr. Manarrm. I think that is true, yes, sir. Nobody can be 
entirely accurate in such matters. 

Senator Toney. He said that when a reorganization based on earn- 
ing estimates is consummated, it may become impossible to rectify the 
errors discovered by means of hindsight. What would you say as 
to that? 

Mr. Mauarriz. That is obviously true. A man sells a house for 
$20,000, it might be worth $30,000 a couple of years hence, but he can’t 
oo back and reseind the deal. 

Senator Tonry. He said that there had been sufficient cases where 
actual earnings have far exceeded the estimates to warrant reconsider- 
ing the whole method of basing forfeitures on such estimates. Do 
vou disagree with that ? 

Mr. Manarrit. No, I think that is entirely appropriate, to consider 
any possible revision that will make the law more workable, and make 
the law work better. 

Senator Torry. He said further that there have been sufficient 
cases where actual earnings have far exceeded the estimate to warrant 
the courts’ exercising much more power than heretofore in passing 
upon Commission reorganization plans. What would you say as to 
that? 

Mr. Manarrre. That I agreed with, Senator, as I told vou twice 
here. 

Senator Torry. I know, but I take these questions in order. There 
may be some duplication. To err is human, you know. 

Mr. Manarrie. Yes, to err is human. 

Senator Tonry. Justice Frankfurter referred to the great concern 
expressed in Congress over the forfeitures decreed in these railroad 
reorganization cases. You are familiar with our concern over these 
matters, are you not? One Member of Congress, anyway. 

Mr. Manarrtir. [ think so, certainly. 

Senator Torry. Do you recall the various bills and proceedings in 
he House Judiciary Committee between 1943 and 1948. and the 
veneral attitude expressed in favor of curtailing your Commission 
forfeiture powers ? 

Mr. Manarrte. Well, I had in mind the Hobbs bill particularly, 
ind of course this Senate bill on the reorganization court that I read 
this morning, that transferred to the reorganization court the power 
we have had. 

Senator Torry. Do you remember the Reed amendment to your 
Mahaffie Act in 1948, which required your Commission to look at 
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the situation again whenever 18 months have passed following one 
of your reorganization plans? 

Mr. Mauarrie. Yes. 

Senator Tosry. Senator Reed was one of the most active members 
of this committee on the subject of forfeitures, was he not? 

Mr. Mauarrtr. On all subjects, I think. 

Senator Tosry. Yes. Do you think his amendment to your Ma- 
haffie Act in 1948 is going to be enough to prevent any more of these 
disastrous forfeitures? 

Mr. Mauarrir. Well, I can’t say. I have very much more hope 
for the first part of the Mahaffie Act than for the Reed portion. The 
Reed portion only applies, Senator, to a comparatively small class 
of mek proceedings. The 20 (b) amendment, that is called the 
original Mahaftie Act, would apply generally. 

Senator Tosry. Do you regard the Reed amendment as any kind 
of restraint on your administration of these railroad reorganizations ? 

Mr. Manarrtr. Not at all. 

Senator Toney. At our last hearing on March 31, I asked you 
whether you ever disagreed with the majority of the Commission 
on the ground that a proposed capitalization, resulting in forfeitures, 
was too » low, : and this was your answer: * 

Yes, I think I have, Senator. * * * It seems to me in the Louisiana and 
Northwestern reorganization that I had some trouble about what the majority 
did in that regard. I haven't it exactly in mind, but I recall that the reorgani- 
zation was more severe than I thought it should be. I dissented. 

Now, the impression I got from your testimony was that in the 
Louisiana and Northwestern case, you dissented because the majority 
voted for a greater forfeiture than you felt was just. Is that the 
impression you intended to convey ¢ 

Mr. Manarriz. You have the wrong impression. I misled you. 

Senator Tosry. Not intentionally, I am sure. 

Mr. Manarriz. No, I hope not. But in the Louisiana and North- 
western case, the Division declined to permit some income bonds to be 
issued which the plan proposed by the debtor contemplated. I thought 
we ought to allow those bonds to be issued. 

Now answering your question, to that extent I wanted to go beyond 
what my colleagues thought was proper in the issuance of securities 
in that proceeding. 

Senator Tosry. As a matter of fact, your dissent in that Louisiana 
and Northwestern case did not object to any part of the forfeitures 
decreed by the Commission: isn’t that the real truth ? 

Mr. Manarrir. Well, to the extent that I wanted to issue these 
income bonds, as I recall, I don’t think the limits of capitalization were 
in dispute between us. Probably we authorized all that the parties 
wanted. ‘ The property was pretty sick and it was a question whether 
it would support the income bends even. 

Senator Tosry. Now let us see if we can’t get the straight facts 
in that Louisiana and Northwestern case. 

The Commission report shows that the principal and unpaid interest 
on he old bonds totaled about $2,298,000, Is that correct? 

Mr. Manarrir. I don’t know, Senator, but I have no reason to 
doubt it. 


*P. 20: also p. 61. 
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Senator Tosry. The Commission report shows that the new capital. 
ization fixed by the Commission plan was only about $2,089,600. Is 
that correct ? 

Mr. Manarrie. I haven’t seen that plan for probably 15 years. I 
have no recollection of the figures at all. I have no reason to doubt 
your statement, if you looked it up. 

Senator Tosry. So the reorganization wiped out about $258,400 
of the old bondholders’ claim for back interest, is that correct / 

Mr. Manarrie. I have no reason to doubt it, Senator. 

Senator Tosry. And in addition to wiping out more than a quarter 
of a million dollars of the bondholders’ rights, the reorganization 
also wiped out the entire capital stock in the par amount of $2,300,000. 
Is that correct ? 

Mr. MAnarrir. My recollection is that the stock was wiped out, as 
you say. We found it had no value, and I think we were eminently 
correct in that. 

Senator Topry. So, of the total claims of bondholders and the stock 
holders, aggregating about $4,598,000, the reorganization wiped out 
more than half, about $2,558,000, is that correct / 

Mr. Manarriz. I think the future history of the property indicates 
that we were perhaps overly optimistic in leaving so much securities 
outstanding. I doubt very much whether these securities, if they 
had been on the market, would be justified by the earnings. 

Senator Tosry. Your dissent did not object to any part of those 
forfeitures; you did not say that the majority were wiping out a single 
dollar unjustly, did you? 

Mr. Manarrir. No, sir, I don’t think so, 

Senator Torry. In addition to wiping out more than a quarter of 
a million dollars of the bondholders’ claim for back interest, that 
reorganization also deprived the bondholders of certain other con- 
tract rights, did it not? 

Mr. Manarrm. Of that I have no recollection. 

Senator Torney. Under the old bonds which the bondholders had 
bought and owned, they had the contract right to receive fixed in- 
terest, did they not ? 

Mr. Manarrire. Undoubtedly, and that was what led to the trouble. 

Senator Toney. After wiping out more than a quarter of a million 
dollars of the bondholders’ claim, the majority of the Commission 

said that for the balance of their claim, the bondholders would receive 
about 75 percent in new stock, isn’t that correct ? 

Mr. Manarriz. Again I have no recollection, but it sounds all right. 

Senator Torry. Your dissent. did not object to that provision as 
being too severe, did it? 

Mr. Manarrie. I think not. 

Senator Tosry. The majority said that only to the extent of 25 
percent of their surviving claims should the bondholders receive 
any fixed interest-bearing bonds, such as they had bought and owned, 
Isn’t that what the m: jority decided ? 

Mr. Manarrte. It is my recollection that is about right, ves. 

Senator Torry. And that is one of the provisions in the Louisiana 
and Northwest reorganization against which you actually dissented ; 
is it not? 

Mr. Manarrir. My recollection is it was to the income bonds that 
[ had my trouble there. 
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Senator Torry. But your dissent did not object that the provision 
was too severe on the old bondholders; you objected that it was too 
lenient. Isn’t that the truth of the matter? 

Mr. Manarrtr. No, I wanted to give the old bondholders more in- 
come than the majority would give them. 

Senator Torry. The majority wanted to save 25 percent of the 
bondholders’ rights to receive fixed interest, but you wanted to forfeit 
those rights entirely and give them only contingent interest bonds, 
is that right? 

Mr. Manarrtr. That is not my recollection, but again, if you have 
checked it, it is probably right. 

Senator Tosry. Your dissent also pointed out that income taxes 
could be reduced if the plan gave noncumulative income bonds instead 
of stock to the old bondholders. Do you recall that? 

Mr. Manarrtr. Yes, I remember that. 

Senator Tosry. And the majority yielded to your argument on that 
point, did they not ? 

Mr. Manarrte. They did, after the court had set the plan aside and 
sent it back to us, yes. 

Senator Torey. But you did not dissent one iota, did you, from 
the complete forfeiture of the old stock and the partial forfeiture of 
the bondholders’ claim for back interest ? 

Mr. Manarrie. I certainly hope I did not, because I would have 
been quite wrong had I had any trouble about that. We were 
overly optimistic in our estimate that we accepted from the parties 
as to the future earnings of the property. 

Senator Tosry. And to the very end you objected to giving even 
so much as 25 percent of the surviving bondholders’ claim in fixed 
interest bearing bonds. Let me quote your exact words in that case: 

Where in a reorganization it is practicable to do so, fixed charges should 
not only be reduced, but should be eliminated. 

Do you remember those words? 

Mr. Manarriz. They sound familiar, and I believe they are right. 

Senator Tosry. Do you still want this committee to believe that 
the Louisiana and Northwest reorganization is an example where you 
dissented on the ground that the Commission forfeiture was too 
severe ? 

Mr. Manarriz. I have no desire to have this committee believe 
anything other than what is before it, but if you have the report 
before you, the reasons as to why I dissented, my recollection was that 
1 wanted to issue more income bonds than the majority agreed to. 

Senator Toney. And now apart from the fact that the case was one 
where you wanted to be even more severe than the majority, I am 
a little surprised that you have mentioned the case at all. In the 
field of railroad rorganizations, where billions of dollars of proper- 
ties have been involved, the Louisiana and Northwest is a mere speck 
in the total picture. It is one of the smallest roads that have gone 
through reorganization in the last 20 years, is it not? 

Mr. Manarrte. That is quite right, and I never would have men- 
tioned it at all except for some question that you asked me as to 
whether I dissented in any of these cases. 

Senator Toney. I asked for a list of the cases where you dissented 
to the plan. 
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Mr. Mauarrim. And then you asked me about specific ones. 

Senator Torry. The Louisiana and Northwest owned only about 
56 miles of main line, and it leased another 614 miles, so that it oper- 
ated a total of less than 63 miles. 

Mr. Manarrie. There again they were controlled by an outfit called 
the Middle States Oil Co. Maybe ‘the ‘y owned all the stock and maybe 
not. Maybe, like Arthur Curtis James, they only controlled it. 

Senator Torry. It had four locomotives, 17 freight cars. and 8 
service cars. When I am talking about millions and hundreds of 
millions of dollars of forfeitures in the oreat railroad systems of the 
country, are you so hard pressed for defense that you feel it appro- 
priate to refer to minor situations, which few of us have ever even 
heard about ? 

I am a little surprised to see you stress that in your reply. 

Mr. Manarrre. I did not intend to. You brought it up. 

Senator Tosnry. I asked fora list of the roads in whi h you dissented. 

Mr. Manarrre. That is right. 

Senator Toney. You mentioned that as the only one, I think.® Let 
us turn to a some what bigger situation that you mentioned at our 

last hearing on March 31, the Chicago, Great Western. You said that 
in that reorganization case you dissented from the majority of the 
Commission on three separate occasions. Do you remember that? 

Mr. Manarrizr. No, I don’t remember that, but if I said it, I did.* 

Senator Torry. On August 4, 1938, your Division 4 handed down 
a forfeiture decision in the case of the Chicago, Great Western. There 
were three Commissioners who participated in that case : Commissioner 
Meyer, Commissioner Porter, and yourself. 

Commissioners Meyer and Porter, constituting the majority, deter- 

ined the new capitalization and the forfeiture of old securities on 
the basis of an estimate tliat future earnings would be about $1.700.000 
avear. Is that correct, according to your memory ? 


Mr. Manarriz. No. T don’t ren nember. 
I 


Senator Torry. Let me quote their lancuage: 
With normal average earnings of about $1,700,000, there would remain appro 
ely $265,000 income available for contingent interest 


Your Division 4 wiped out the old Chicago. Great Western common 


ock, amounting to over 845 million. And of the old preferred stock, 

LIne inting to about 846 million, Division t wiped out about 1) pereent, 
= i 

vbout S35 million So the total stock wiped out by the Commission 


the Chicago, Great Western case, amounted to about SSO million. 

In your clissent. did you utter a single word or Ss) Hable ot object ion 
iwainst any part of that $80 million forfeiture ¢ 

se Manarriz. I have not read the dissent probably since it went 

it, but I would doubt very greatly if I did. 

Senator Torry. Under the old first-mortgage bonds, of which there 
were about $30 million outstanding, the bondholders had the con- 
tract right to receive interest at a fixed rate, did they not ? 

Mr. Manarriz. Undoubtedly. 

Senator Tosry. But as to about 75 percent of those bonds, Divi- 
sion 4 decided to wipe out that contract right to fixed interest. In 
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your dissent, did you object in any way to wiping out those contract 
rights to fixed interest ¢ 

Mr. Manarrie. I would think not. 

Senator Tonry. As a matter of fact, you dissented on the ground 
that the majority forfeiture did not go far enough. You wanted 
to wipe out those contract rights not just 75 percent, but 100 percent. 
Isn’t that the fact - the matter ¢ 

Mr. Manarrie. I don’t recall, but it is quite likely, because the 
Chicago, Great Western was a marginal property and needed to have 
a real reorganization. 

Senator Torey. The Chicago, Great Western case came before the 
Commission again and was reaflirmed on April 17, 1939. Again there 
was the same hine-up. The majority wanted to limit the forfeiture 
of the first mortgage contract rights to 75 percent, but you wanted 
to wipe out the contract rights to fixed interest entire ly. 

Do you have any comment / 

Mr. Manarrie. No, I still think I was right. It is much better for 
a property and better for the country to have as few fixed charges 
on the railroad property as can be arranged, and if a property can 
be reorganized with only interest contingent on earnings, it is very 
much more salutary than if it is fixed. 

I have always thought that, and if there is any mystery about it, 
T want to make it clear. I go along on fixed charges in reorganiza- 
tion only to the extent it is necessary to bring the property out and. 
where it can be shown they are pretty certainly covered by future 
~arnings. 

Senator Torry. In your dissent you declared—and TI am qeting 
your own words—that security holders should “adopt a realistic 
attitude.” 

Do you recall those words of yours ¢ 

Mr. Mauarrre. They sound like me; yes, sir. 

Senator Torry. In the hight of the actual earnings since 1938, whose 
attitude has been proved realistic: The security holders, who begged 
you not to wipe out their real dollar investments on the basis of 
de ‘pression estimates, or you Commissioners who est imi ited that future 
earnings would average only about $1,700,000 a year 

Mr. Mauarrie. Well, I think until very recently 7” property has 
not been able to earn enough to pay dividends on its preferred stock 
which was issued to the old bondholders. There has been litigation 
about that and the company is now paying up as the result of that 
litigation. My recollection is it yet has not paid off any considerable 
amount in dividends on the stock that was issued to the old security 
holders. So undoubtedly, Senator, I was right about that. 

Senator Torry. In the 13 years that have passed since that forfei- 
ture decision, which was too mild to satisfy your notions of a realistic 
plan, the actual earnings of the Chicago-Great Western have averaged 
almost $3 million a year. Isn’t that the cold reality of the matter / 

Mr. Manarrtr. I haven't their earnings in mind, but their earnings 
during the war period and since have been good. They have done 
well in the way of dieselization and improvements. 

Senator Toney. The actual average earnings over the last 13 years 
have been 70 percent higher, have they not, than the estimate on which 
the Commission based their forfeiture plan, so, intentionally or not, 
the fact remains gross injustice was done, doesn’t it ? 
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Mr. Mauarrte. No, sir, there was no injustice done at all in that 
ease, 

Senator Torry. Let us put it this way: Given a hypothetical rail- 
road company and it goes through the wringer, through the Interstate 
Commerce Commission, its securities are thrown out in the serap heap, 
it is recapitalized, and goes ahead under the plan, and you base your 
estimate on, say, $2 million, and then, after 5 or 6 vears, you find the 
earnings have been $10 million or $15 million a year instead of $2 
million, and therefore the action taken was based on an erroneous 
understanding of what was going to happen, and there is a difference 
between $2 million and $10 million of actual ear nings, in that respect 
injustice was done, was it not ? 

Mr. Manarrir. The property could become more valuable than 
anybody could anticipate, but again we have to act on the record made 
before us. 

Senator Tosry. There is a great gulf between the estimates and 
what actually happens in the future in many of these cases, an amazing 
gulf, amazing disparity. 

Mr. Manarrire. Which could be attributed to war traffic. 

Senator Tosry. We cannot attribute everything to the war, can we? 
We hope there has been some improvement in railroad management. 

Mr. Mauarrir. I am confident there has been. 

Senator Torry. There has been some scaling down of bonded 
debtedness, fixed charges. 

Mr. Manarrir. Yes. 

Senator Torry. Which is admirable in some cases. 

Mr. Manarrtir. Yes. 

Senator Torry. All those are factors, aren’t they ? 

Mr. Manarrin. Yes. But, on the other hand, Senator Tobey, one 
of the most disturbing things that I know of is in this, that the amount 
of net railroad operating income, the percentage of net railroad op 
erating income to gross income in 1949 and 1950 and in 1951 and in 
1952 has been lower than it was in the similar depression period, 

The point is that while gross has gone up, very, very much over 
the depression Gross, the relation of 2Tross to het h: is harro wed. The 
point is, if you had, say, 15 or 20 or 25 percent decrease in gross, with 
this narrow relation between gross and net, railroads as a whole might 
have real problems. 

Senator Torry. In fact, the earnings of the last 13 years have ex 

daa the interest charer sand the other char ges on the old capitaliza- 
tion which you wipe “l out on these roads, isn’t that rieht ( 

Mr. Manarriz. What roads? 

Senator Torry. An vy one Vou Wi int » pick out almost at random. 

Mr. Manarrre. I expect I have been ales dl more— 

Senator Tonry. No one is abusing you now, sir. 

Mr. Manarrtr. I know, but at other places. 1 had more correspond- 
ence about the Chieago Great Western than any of the other roads. 

Now you ask about all of them. There are a number of roads that 
are having some difficulty and are unable to pay on the preferred 
that has been issued in lieu of bonds, and so on. 

Senator Tosry. The charges under the old capitalization, according 
to the financial manuals for 1958, amounted to only $1,854,790, in- 
cluding interest on funded and unfunded debt, rent for leased roads 
and other miscellaneous charges. Do you think that is right / 
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Mr. Manarrte. What road is that? 

Senator Toney. This road we are speaking of, the Chicago Great 
Western, to be definite. 

Mr. Mararrre. $1,800,000 ? 

Senator Tonry. Yes. 

Mr. Maiarrre. Well, T have no recollection of that now. 

Senator Torry. Speaking of being “realistic.” it seems to me the 
seciirity holders who took the losses imposed by your Commission 
forfeitures were closer to the real facts than your experts at the Com- 
mission. Your estimate proved to be far below the actual earnings 
shown by the record of the last 15 vears. 

Three men were selected as reorganization managers to carry out 
the forfeiture plan in the Chicago Great Western case, and your 


Division + voted to award them $300,000 for that job. Do vou remem- 


Mr. Manarrime. No: I do not recall it. 

enator Tonry. Would that surprise you? 

Mr. Manarriz. Yes. $300,000 for reorganization managers? 

ake nator Toney. Yes. 

Mr. Manarriz. I greatly doubt it. 

Senator Toney. The pay is better than polities, isn’t it? 

Mr. Manarrire. Wait a minute, let us see what the $300,000 was. 
You say to the reorganization managers ? 

Senator Tosry. Yes. 

Mr. Mauarriz. I think there must be some mistake about that. 

Senator Tosnry. Would you correct that and let me know later on 
ibout that / 

Mr. Manarrie. You want to know how much was awarded to the 
reorganization managers in the Chicago Great Western case? 

Senator Torry. That is right. 

You did not dissent, did you, from that decision which awarded the 
reorganization managers $300,000 for carrying out the forfeiture 

lan} the ( hicago (sreat Western case ? : 

Mr. Manarriz. Well, 1 have no recollection of any such amount 
being awarded, so I cannot say whether I dissented or not. 

Senator Torry. Time will take care of it. The earnings of the 
Chicago Great Western over the past 13 vears have been more than 
imple to support the fixed interest charges which the majority ap- 
proved but to which you objected. Do you think the actual record 
of earnings over the last 13 years support the position you took in 
your dissents, where you wanted to wipe out the fixed interest rights 
entirely ¢ 

Mr. Manarrtr. I think so; yes, sir. 

Senator Tosry. While we are talking about your dissents in the 
Chicago Great Western case, I want to get the ultimate fact nailed 
down straight in our record here. 

You did not dissent on the ground that Division 4 made an estimate 
of future earnings that was too low ? 

Mr. Mauarrie. No; I do not think so. 

Senator Tosry. You did not dissent on the ground that the new 
capitalization fixed by Division 4 was too low? 

Mr. Manarriz. No. 


t 


37 See below, pp. 101-102 
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Senator Toney. You did not dissent on the ground that the for- 
feitures demanded by Division 4 were too severe / 

Mr. Manarrir. No. 

Senator Toney. You dissented on the ground that the forfeiture of 
contract rights to fixed interest were not severe enough / 

Mr. Manarrie. I thought there ought to be income bonds, as I 
recall, to a greater extent. 

Senator Tosry. Now we have had 13 years of actual experience since 
1938; would you admit that this 13-year record of experience proves 
that both you and the majority of Division 4 were wrong m the 
Chicago Great Western forfeiture plan ? 

Mr. Manarriz. No. 

Senator Tosnry. How many years of actual earnings disproving 
your estimates do,you require before you are willing to admit that 
vou were Too severe in those for i itures / How lo av cloes it take, in 
other words 4 

Mr. Manarrrie. Well. sir, I don’t know. sir. 

Senator Toney. That is a rather impressive citation, isn’t it, 13 
years ¢ 

Mr. Manarrir. Thirteen years is quite a test period: ves. 

Senator Toney. The actual earnings so far exceeded your estimates 
that it does not excite your credulity ¢ 

Mr. Manarrie. No. I am glad to see the war traffic develop so 
favorably. 

Senator ‘Tos oe You are very SOrry you made t] at estimate, and 
perhaps lost so much to the stockholders / 

Mr. Marrarriz. Ido not admit I made any wrong estimate, or that 
the Commission made a wrong estimate. 

Senator Toney. Is that on the basis that the Kine can do no w rong? 

Mr. Manarriz. No, sir: it is on the basis that we have an obligation 
under the act on the record before us, and when the record before us is 
carefully analyzed and the conclusion is reached based on that record, 
we have done our duty under the Taw. 

Senator Torry. In view of the average annual earnings of about 
$3,000,000 over the past 15 years, do you think there was not a dollar 
of securities wiped out that could and should have been saved ¢ 

Mr. Manarriz. From the Chicago Great Western / 

Senator Tonry. Yes. 

Mr. Manarrie. No, sir; I think none were wiped out that should 
have heen saved. 

Senator Tonry. Have vou ever con idered. usn & the word “poor” 


stockholders, who have had the @reat losses. that some proviso should 


le! s 
be made that after, as is pointed out in the history of these cases that 
have been cited, where after the vears had gone by their earnings 
had been phenomenally improved and a real earning power shown, 
that something should be given them in the form of warrants? 

Mr. Manarrie. I would like to see that done. The difficulty with 


that kind of thine, the valne be ne viven to the stockholder in a ease 


where the senior creditor is not fully compensated is the law, Senator. 
Senator Torry. The privilege of aiding them ¢ 
Mr. Manarrie. Ye 
Senator Torry. If vou had taken care of the se or creclitors, there 


i field there in which to aid them, isn't there / 
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Mr. Manarrie. If we had taken care of the senior creditors, if the 
senior creditote are fully compensated, there ought to be something 
going on anyhow. You do not need a warrant then. 

If those are additional values, they are recognized. 

Senator Tonry. 1 have given you case after case where estimates 
are made on which reorganization is made effective by action of the 
law and the Commission, and in each case it 1s easily shown that 
thousands of stockholders who had equities had been dispossessed and 
by action of the Commission they were determined worthless 
securities 

What would you devise, if you would put some solution out, to take 
eare of that situation, in the event earnings did come forth almost 
miraculously and showed a substantial earning power in the future 
years; what would you suggest ! ° 

Mr. Mauarrize. I could make no better suggestion than this com- 
mnittee lid in its Reorganization Act of 1959, in which the committee 
undertook to deal with the Boyd case, with the difficulty in doing 
exact ly W had you talk about, Senator Tobey. 

That bill was the unanimous product of this committee and passed 
the Senate unanimously, but was killed in the House. 

Senator Torry. That is why they call us the upper branch. 

Mr. Manarriz. Anyhow, the House killed it. In that bill this 
committee and the Senate undertook to deal with this Boyd case, in 
order that warrants might be issued of the kind you are discussing. 

Under the heading of “The Boyd Case,” in the report on that bill, 
it is stated: 

The bill amends section 77 of the Bankruptcy Act in several particulars so as 
to Clarify the applicability of the Boyd case. 

Then it cites it. 

Such amendment is not based on the view that the doctrine of the Boyd case 
is inapplicable in proceedings under section 77 under existing law. On the 
contrary, the Boyd case is fully applicable to proceedings under section 77 as 
that section now exists. The purpose of the amendment is clarification to safe- 
guard against the expensive and dilatory litigation that has arisen from a con- 
trary construction which has been sought to be placed on section 77 by counsel 
for some of the parties in pending cases, particularly where the stock owner- 
ship of the debtor is largely held in a holding company system. 

So the committee and the Senate in that bill unanimously under- 
took, in this new proce ~lure se t-up, to prov ide for what you are asking 
me about. But your committee then recognized under the Boyd ease, 
that could not be done unless the senior creditors were fully com- 
pensated. 

Senator Torry. Well, of course, it is too idealistic to expect. you 
to agree with the conclusions I have, but I wonder whether the Com- 
mission’s heart does not ache a little bit about the distress to so many 
innocent stockholders in this thing when the results were finally 
achieved 2 ; 

Mr. Mauarrre. I tell you, Senator Tobey, it was partly that ache 
whic h led me to propose this Mahaflie bill. If the stockholders and 
creditors worked under a voluntary pl: an, nob ody needs to be entire Ly 
eliminated. We have had a ae of successes in reorganization 
under that legislation. The most prominent perhaps is the Lehigh 
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Another one is under what you call the Reed portion, the Central 
Railroad of New Jersey. We also had the Macon, Dublin, & Savan- 
nah. We recently had the Boston & Maine, as you know. 

Senator Torry. What is the status of the Boston & Maine? Did 
you have a hearing ? 
~ Mr. Manarriz. We had a prehearing conference, but there has 
been actually no taking of testimony. 

Senator Tonry. What is the next step ? 

Mr. Mauarrte. The taking of testimony. 

Senator Torry, Has that been set vet 4 

Mr. Manarrir. Not as far as I know. The prehearing conference 
was only recently. 

As I understood. there were some pl ‘eliminaries to be worked out 
before the hearing was announce ib ‘he pre hearin &” con ference is to 
st. in all the parties and try to stipulate as many common facts as 

‘an and curtail the time of taking the testimony. 

"aban Toney. The history of the New En gland railroads is not 
what Shakespeare called “lengthy sweetness long drawn out,” is it? 

Mr. Mauarriz. I did not mention the Bangor & Aroostook under 
the Mahaffie Act. but I have had a lot to do with the New England 
railroads, including the New Haven, for many years. 

Senator Toney. ‘That was 10 years in receive ship. 

Mr. Manarrie. Yes: and before that 1 conducted un investigation, 
avery extensive one, as to what led to their troubles. 

Senator Tosry. Clear back to Mr. Mellon’s day ¢ 

Mr. Mauarrtz. No; the Commission investigated down to 1913. I 
took it up from 1913 to 1937. 

Senator Toney. I have great hopes for the New Haven Railroad. 

Mr. Manarrirz. Partly because, Senator, of a drastic reorganization. 

Senator Toney. Yes, it certainly was drastic. Mr. Dumaine got the 
company to earn money again—the Lord took him—and his son is no 
fool. I think, if given a chance, he will make good there. 

Mr. Manarrte. I think the management has been very efficient in 
recent times. I heard that case, and I have had a great deal to do with 
it. I watched it particularly, and they have been doing a good job. 

Senator Torry. It is now 12 o’clock, and duty calls in a few minutes. 

I want to thank you for coming here this morning. We naturally 
have differences of opinion amongst us, but that is as expected. 

I will let vou know about the next meeting as soon as possible. I 
have just as much desire as you have to expedite the thing. I would 
like to take this record, after it is made, and go over it very carefully, 
as | have been doing in the last 2 ee , 

‘Me. Kd Jarrett will advise you, 

Mr. Manarrie. I will be greatly aaa if you will set it as soon as 
practicable, Senator Tobey. 

Senator Tosry. This may take us all summer. I hope not. 

The hearing stands : adjourned. 

(Whereupon, at 12 m. the hearing was adjourned. ) 
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TUESDAY, JUNE 3, 1952 


UNITED STATES SENATE, 
COMMITTEE ON LNTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 


The committee met, pursuant to call, in Room 324, Senate Office 
Building, Senator Charles W. Tobey presiding. 

Present: Senator Tobey. 

Senator ‘Toney. The hearing will come to order. 

Mr. Mahaflie, since the last hearing on May 8, I have received from 
vou two letters in response to requests I made for some additional 
information. 

One of your letters is dated May 12, 1952, and relates to the 
allowances for expenses of the reorganization managers in the Chicago 
Great Western case.*® 

The other letter is dated May 13, 1952. and relates to the earnings 
of the Western Pacific over the last 183 years. 

[ am going to ask the reporter to include both of those letters 
in the record at this point. 

(The documents referred to are as follows:) 


INTERSTATE COMMERCE COMMISSION, 
Washington 25, May 12, 1952. 
Hon. CHARLES W. Tosey, 
United States Senate, Washington, D. C. 

DeAR SENATOR Toney: At the hearing on May 8, at page 196, you stated that 
the three men selected as reorganization munagers of the Chicago Great Western 
were voted $300,000 for that job by Division 4, and inquired whether I remem- 
bered it. When I stated that I thought there must be some mistake about it 
you asked that I correct it and let you know later. 

The $300,000 allowance to which I think you referred is an allowance as a 
maximum limit of reasonable expenses approved by Division 4 on July 23, 1940, 
and reported at 240 I. C. C. 559. A copy of that report is attached. From it 
you will note that the chief items are for such things as the costs of incorpora- 
tion and domestication, release of mortgages, exchange of securities, mortgage 
trustees’ fees, ete. No fees to the reorganization managers are included. As to 
this the report, at page 567, states that “The members of the committee are 
serving in a fiduciary capacity, without compensation for their services or their 
time.” Actually in the administration of section 77 it has been held, uniformly 
I think, that reorganization managers as such are not entitled to collect fees 
from the bankrupt estate. See Chicago & Eastern Illinois Railway Reorganiza- 
tion, 244 I. C. C. 756, 764, and Fonda, J. & G. R. Co. Reorganization, 252 I. C. C. 
406, 411. In the Chicago & Eastern Illinois proceeding the division said: 

“We believe it is clear that section 77 does not permit of, and we have no 
jurisdiction to fix a maximum for, an allowance of compensation to a reorgani- 
zation manager for his personal services.” 


88 P, 96 


Pp. 42-48, 51-52, 57-61, 102-112, 155, 191-194. 
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Reorganization managers, however, are entitled to be reimbursed their ex- 
penses, including expenses for counsel fees, and in the Chicago Great Western 
case Division 4 on June 19, 1941, approved a report, 247 L. C. C. 217, setting 
maxima for the services rendered by counsel for the committee. For your 
information a copy of that report is also attached. You will note at page 223 
that a maximum figure of $35,000 for counsel was fixed. 

Yours very truly, 

CHARLES D. MAHAFFIE, 
Commissioner, 


INTERSTATE COMMERCE COMMISSION, 
Washington SS. 2). O.. May 13. 2952. 
Hon. CHARLES W. TOBEY, 
United States Senate, Washington, D. C. 

Dear SENATOR Toney: At the hearing on May 8, at page 115, in response to 
your question I stated that Assistant Director Boyden had furnished me the 
Western Pacific figures as to which you inquired. I find that Mr. C. W. Caswell, 
of our Bureau of Transport Economics and Statistics, actually compiled and 
furnished these particular figures instead of Mr. Boyden. I have changed the 
transcript accordingly. 

In compliance with your request that the figures furnished for the record 
be checked, Mr. Caswell bas now done that and has furnished me his memo- 
randum dated today, which is attached. You will note that the figures as he 
checks them appear to be correct as the coverage of fixed charges reported by 
the Western Pacific for the years indicated. 

Yours very truly, 

CHARLES D. MAHAFFIPF, 
Commissioner, 


BUREAU OF TRANSPORT ECONOMICS AND STATISTICS, 
Vay 13, 1952. 
Memorandum 
For: Commissioner MAHAFFIE, 
From: C. W. CASWELL. 

The entries shown in the first column of the attached sheet represent income 
available not only for interest as indicated in the caption but for all fixed 
charges. Fixed charges cover rent for leased roads and equipment, interest on 
funded debt, interest on unfunded debt and amortization of discount on funded 
debt. The figures for each of the vears 1939-51 agree with the data shown in 
the annual reports of the Western Pacific Railroad Co. to the Interstate Com- 
merce Commission. 

The last two columns show the company’s “net railway operating income” 
and “net income” after all charges for the years 1989-51 as reported to the 
Commission. The figures agree with those furnished previously in response to 
your request. Both of these items are commonly referred to as railroad earn- 
ings in financial and statistical publications. The term railroad “earnings” 
which is rather loosely used by financial writers is not specifically defined in 
the Commission’s Uniform System of Accounts for Steam Railroads. 

C. W. CASWELL. 
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Comparison of the figures which the nominee was requested to furnish for the 
record with the figures which he did furnish for the reco: 


WESTERN PACIFIC RAILROAD CoO. 


I furnis! tw 
{ son r 
j fur 
K »tur u hint . 7 slized 
} “ib pu 
‘ )) 
pea 1 
re 
yur 
pur a . 
- ‘ one 
ble for inter r 
1939 $1. 838.811 $1. 674. 49 107 
1941 4 45] { 4 99 
M2 } 5 ( 19. 5OR 
104 x x 4 { 
1044 ! { 
1) 2 Z 7 
{ AR 21 
i 4.3 m4 ~ g 
1048 12 ) 40) 
19 } 6) "4 
10 ) $38 m4 & 8 
s 4 F % SN 
A (, RR t ® 86. O71 
Source: Financial manuals 


2 Defic 


Senator Toney. At the last hearing on May &, your testimony left 
me in some confusion as to just how your Commission arrives at for- 
feiture decisions in railroad reorganization cases. If you are con 
firmed, your power to continue wiping out hundreds of millions of 
dollars in railroad securities is so vast that I want to understand as 
fully as possible just how you arrive at these decisions. 

In your testimony here at previous hearings, you have agreed, time 
and time again, that the principal factor in arriving at these reorgan 
ization decisions is the Commission’s estimate of future earnings. 
That is the basie factor, is it not ? 


STATEMENT OF CHARLES D. MAHAFFIE—Resumed 


Mr. Manarrre. The Commission’s estimate in this respect only, 
as I have attempted to make clear, that it is the Commission’s conclu- 
sion on the record before as to what earnings may reasonably be 
expected in the future. 

Senator Tonry. In the future, yes. 

Mr. Manarriv. What I am trying to make clear is that it is not 
simply an estimate that we make out of anything that we know as 
such, but an estimate in the sense that it is our conelusion of what the 
record shows. 

Senator Torry. Yes. 

Now. in the Milwaukee case, in 1943, the Supreme Court made it 
perfectly clear that the Commission’s estimate of future earnings is 
the primary element in determining the new capitalization. Here are 
the words of the Supreme Court : 

The basie enestion in a valuation for reorganization pusposes is he mueh 
the enterprise in all probability can earn 
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Certainly there is no constitutional reason why earning power may not be 
utilized as the criterion for determining value for reorganization purposes. 
And it is our view that Congress, when it passed section 77, made earning power 
tiie pritnary criterion, 

You agree with that, of course ? 

Mr. Manarrir. I can’t do otherwise. That is the Supreme Court 
speaking 

Senator Toney. I know. It spoke yesterday also, a God. 

In testifying before the House Judiciary Committee in December 
1945, on H. R. 4779, you yourself described the Commission procedure 
in these aspect ing Mr. Mahatlie: 

We have proceeded on the theory that the prospective future earnings are the 
prime or most in iportant element in estimating the capital structure that may 
be authorized: 

That statement of yours accurately describes the underlying basis 
of all your for feiture decisions, does it not? 

Mr. Manarrre. Will you read the statement again ? 

Senator Torry (reading): 

We have proceeded on the theory that the prospective future earnings are 
the prime or most important element in estimating the eapiti il structure that 
may be sethetiees, 

Mr. Manarriz. Yes, sir: that isso. 

Senator Tosry. At the previous hearings, on March 31 and May 8, 
before this committee, you have e xplained ¢ that in making your esti- 
mate of future earnings you take into account all kinds of facts and 
opinions, and I understand vou give full and thorough consideration 
to all evidence in the record. Is that right 7 

Mr. M AH AFFIF. Th: it is correct: yes, sir, 

nator reer After vou have weighed all the evi idence in a par- 


ticular case. you still have to make the vital estimate of future earn- 
ings, in order to determine the capitalization, U ier he law, as 


interpreted by the Supreme Court, you can’t escape that Ghderics 
duty, can you, of estimating the future earnings? 

Mr. Mauarrie. No, sir. That I think is perfectly clear from the 
excerpt from the decision which you just read. 

Senator Torry. Justice Frankfurter, in his recent opinion in the 
Seaboard case, explains the essential process of constructing a new 
railroad capitalization on the basis of cae ited earnings. You agree 
with Justice Frankfurter’s desc r iption of the reorganization process ? 

Mr. Manarrtme. Well, T haven’t well enough in my mind probably— 
his description of the procession is correct. I haven’t read it for 
some time. 

Senator Torry. He explains that ov ectamete of future earnings 
is capitalized, usually at 4 percent or 414 percent or 5 percent, de- 
pending on the rate which is found = een. Mathematically, 
that is done by multiplying the estimated earnings by 25, or 22, or 20), 
Is that right ? 

Mr. Mamarrizr. I would say that that is not the universal rule at 
all. In my experience we have not derived any particular percentage 
and used it as the capitalization basis. 

As T have said, and as vou read a while ago, we have attempted to 
arrive at the capitalization limits on the basis of the whole testimony, 
in lidine mai V things that are brought to our attention by the parties. 
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Senator Topry. Put it this way: For every million dollars that you 
increase or decrease your estimate of future earnings In a particula 
case, vou may be affecting the new capitalization by somewhere be- 
tween V0 and 25 million doll: ars. Is that right / 

Mr. Manarrie. I should think that is substantially correct; yes 
sir. 

Senator Torry. So the estimate of future earnings which you cap- 
italize is vital for the security holders, is it not / 

Mir. Mantarerie. Certainly. 

Senator Tonry. If your estimate of future earnings is too low, the 
capitalization will be too low. Isn’t that elementary { 

Mr. Manarris. I think that would follow; ves, sir. 

Senator Toney. And if your estimate of future earnings is too high 
the capitalization will be too high ¢ 

Mr. Manarrir. That would follow; ves, sir. 

Senator Toney. The size of the capitalization is most important, is 
it not, on the question whether junior security holders are to be wiped 
out ? 

Mr. Manarrir. Yes, sit 

Senator Tosry. As one of the Commission’s outstanding experts in 
this field of railroad finance and reorganization, I assume you under- 
stand how these forfeiture decisions “are arrived at. That is a fair 
assumption on my part, is it not? If you don’t, who does in this 
country ¢ 

Mr. Manarrte. I would think I probably know a good deal about it. 

Senator Tosnry. There is no immodesty in that statement, I am sure. 

Now Lam going to try to find out from you precisely what is meant 
by the word “earnings,” when you talk about these vital estimates of 
future earnings. Is there any simple, unambiguous way of defining 
that word “earnings” ¢ 

Mr. Manarrtr. No, I don’t think there is, Senator, for the reason 
that the term “earnings” is used for so many different things, and if 
I may take a moment on that—— 

Senator Toney. Take all the time you wish, sit 

Mr. Manarriz. I have before mea publication of the Association of 
American Railroads called “A Review of Railway Operations, 1951, 
Special Series No, $4.” and in it in Appendix A is set up what is called 
an income account of the Class I railways in the United States in the 
calendar years 1950 and 1951. 

Now, in showing the income account broken into perhaps 40 items-— 
[ am not sure of that number as I haven't counted them, but a great 
many -the word ‘ ‘earnings’ > does not appear, and that for t he reason 
that it starts this type compilation so far as what might be called 
“earnings” is concerned, with the total operating revenues, and ordi- 
narily we speak of gross revenues, and then we have freight revenues 
and we have net operating revenues, and we have net railway operating 
income, Which in many regards is the most important of the figures 
that are considered in talking about earnings, but to my mind while 
net railway operating income Is In many respects the test of earnings, 
net income is actually the net Income which is the final figure and is 
actually, 1 think, a perhaps more important test of earnings 

Now, as I say, when you talk about earnings. it may mean any num- 
ber of different aspects of railroad operating results. 


+ 
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Senator Torry. The Interstate Commerce Commission has set up 
detailed and definite accounting items for the railroads to follow in 
making their financial reports to the Commission. Is that correct? 

Mr. Manarriz. Yes, sir. 

Senator Tosry. When the railroads make their financial reports, 
the standard financial manuals also publish those reports, do they not? 

Mr. Manarrie. They publish a great many of the figures that are 
taken from them; yes, sir. 1 don’t think any of them publish them 
in full at all. They publish the results very carefully. 

Senator ‘Tonry. In a railroad reorganization, when you make the 
vital estimate of future earnings, is there any particular accounting 
item for which you attempt to make a forecast ? 

Mr. Manarrie. Yes, sir. 

Senator Toney. Will you name it, please ¢ 


Mr. Manuarriz. I don’t quite know what vou mean by “accounting 
item” bat T assume you mean the type of thing we were just talking 


about. 

Senator Tosry. Yes, sir. 

Mr. Manarriz. Well, we have to a considerable extent forecast all 
of those items that I spoke about. We have to get pretty accurate 
data as to what the gross revenues can be expected to be. Then we 
have to have pretty complete data on what may be reasonably expected 
as expenses for the property. 

That takes you down to net operating revenues, which must be 
pretty well had in mind. Then after you have your net railway oper- 
ating income, you have to have testimony as to the likely burden of 
taxes and other charges against income, and that gets vou down to 
your net railway operating income from which a return on the in- 
vestment is computed. That is the vital figure where you are talking 
about return. 

Then after you get through that computation, you have to go on 
through your rent: als und your interest and your other deductions to 
get to the burden of your fixed charges. Your interest will usually 
run perhaps two-thirds or three-fourths of that, and the rest will be 
rentals and other deductions. 

Then in a good many cases now there is an important item that used 
not to be so important called contingent charges, and those follow after 
your fixed charges which, of course, includes everything. 

That takes you through to what, as I have said, is to me over-all 
the most important figure in a computation of this character, net 
income, and your net income is what you have available for building 
up your property and for service on your stocks. 

Senator Torry. In the Missouri Pacific case, the Commission report 
of August 2, 1949, states very clearly and concisely, does it not, ex- 
actly what is meant by the word “earnings”? 

Mr. Maiarrte. T haven't seen that lately. 

Senator Toney. I quote the definition that appears in that report, 
page 107, 275 1. C. ¢ 

The term “earnings” as used herein, * * * will mean earnings available 
for payment of interest after Federal income and excess profits taxes. 


Is that a unique use of the word “earnings,” peculiar to the Mis- 
souri Pacific reorganization; or is that the usual meaning of the 
word as it is used in all railroad reorganizations ? 
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Mr. Manarrie. Well, that is used only in the limited sense that is 
described there. That is the earnings to that point in the structure. 

Now, if any money is to be av: ailable to build up the property or to 
service the stock, as I followed you there it would be after those 
earnings and in addition to the earnings used up to that point. 

Senator Tosry. What I was wondering is whether the meaning 
used in that case is the usual meaning or whether that is a sporadic 
case. 

Mr. Manarrir. No, that is always, as I have said, a consideration. 
Now, that takes it, as I understand that statement, to what we call 
net railway operating income. 

Senator Tosry. Which is very important. 

Mr. Manarriz. Very important indeed, but to service your stock 
and to kee p ? your property going, you must have some net income also. 

Senator Tonry. I want to nail this simple fact down now if I can 
so there will be no confusion as we go along. I am going to quote 
one crucial paragr iph from your Commission report in 1949 in the 
Missouri Pacifie case, which affected not only the Missouri Pacific, 
but also the Wow Orleans, ‘Texas & Mexico, and the International- 
Great Northern, and I quote: 

Upon a consideration of the entire record, including past, current, and esti- 
mated future earnings, the evidence of economic experts as to the future business 
prospects of the United States generally and of the Missouri Pacifie territory 
specifically, and all other pertinent factors, we find that a reasonable future 
normal year’s earnings available for payment of interest after Federal income 
taxes, will, so far as can be foreseen at this time, approximate $19 million for the 
Missouri Pacific, $4,700,000 for the New Orleans, $1,750,000 for the International 
and $25,450,000 for the system. 

That is from 275 I. C. C. at page 102. 

So, those all-important estimates of future earnings in the Missouri 
Pacific case were your estimates of “earnings available for payment 
of interest.” Is thatthe fact? Yes or no, kindly. 

Mr. Manarrir. It must be. I assume you read what was said. 

Senator Topry. Verbatim. 

Can you name any railroad reorganization case in which the under- 
lying vital estimate of future earnings was an estimate of some figure 
other than earnings available for interest ? 

Mr. Manarrie. I don’t think I can name any in which that figure 
was not arrived at, but as I have stated, we have to go beyond that 
and do in these cases, 

Senator Topsy. After leaving here, if you think of anything that 
would vitiate that question, the implication of that question, would 
vou write me and give me the details of it? 

Mr. Manarrir. I would be delighted to. 

Senator Tosry. If anything comes to mind, I mean. 

Mr. Manarrte. But perhaps I can make it clear now. That figure 
must be developed in all cases. 

Senator Tonry. Yes. 

Mr. Manarriz. But in all cases equally we must go beyond, as I 
have stated, and develop the thing clear through to the net. income 
that will be available to maintain the property, build it up, and to 
service the stock. 

Senator Tonry. Well, at the last hearing on May 8, we discussed 
the Seaboard case, which was an equity receivership. When the 
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Special Master made his all-important estimate of future earnings 
in that case, his estimate was an estimate of earnings available for 
interest, was it not ¢ 

Mr. Manarrie. I do not know, but I have no doubt in the world 


that he did that because he would have to in order to adjust his 


fixed charges in his new structure. 

Senator Tosry. When you approved the reorganization securities 
in the Seaboard case, did you have any doubt that the Special Master's 
underlying estimate was an estimate of future earnings available for 
interest ¢ 

Mr. Manarrir. I had no reason to doubt that he made that estimate 
as a basis for the fixed charge obligations that the property might 
waste assume, but as I say, in addition to that if stock is to be 
authorized, you must have some possibility of servicing it, and un- 
doubtedly there was in that case. 

Senator Tosry. Well, now, let’s get the facts straight, case by case. 
Let’s look at the Rock Island case. 

Mr. Manarrite. May I take just a moment on the Seaboard? 

Senator Torry. Yes, indeed, all you want. 

Mr. Manarriz. When I testified as to that at the hearing to which 
you refer, Senator, and when you asked about the reasons that pre- 
sumably prompted the Special Master and the Court to find that 
the old stock had no value, I stated that there had during the course 
of the proceeding accumulated something which, as I recall it, was 
90 to 100 million in unpaid interest, which, of course, was prior to 
this stock and had to be taken care of before the stock could be 
recognized.” 

1 found on looking that up—and that was purely an estimate—that 
I was low on it. The actual amount on January 1, 1944, was some- 
thing in excess of $142 million unpaid accumulated interest which, of 
course, came ahead of the stock. 

Now, to take a moment more with the Seaboard, you questioned 
me apparently on the fear that the Seaboard creditors had been 
unjustly enriched or had been treated too well at the expense of 
the stock. 

Senator Torry. That is correct. 

Mr. Manarrir. I have this, which I would like to call to your at- 
tention in that regard. The largest, I think, single creditor in the 
Seaboard was the United States of America, represented by the RFC. 
The RFC came out of that reorganization, which the C ourt handled 
and we authorized the securities, as the largest holder of Seaboard 
securities, large enough so that it even had representation on the Board. 

That, 1 think—I am not sure of the date but it was about °45 or °46 
that that was brought out. The RFC was, I think, always anxious 
to get out of the Seaboard situation and retrieve as much of the 
money due to the Government as it could. 

Senator Torry. I wish they were as anxious to get out of the Balti- 
more & Ohio as they were in that case. 

Mr. Manarrie. In the Seaboard case, they got out a few months 
ago at a loss of—I am not sure of the amount because they don’t 
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announce those things exactly, but at a loss of—several millions of 
dollars. 

Now, my only point in bringing this up: If there had been unjust 
enrichment of the creditors in the Seaboard, and if the stock had 
been deprived of a right ‘t had in those assets, the RIC as a creditor 
would not have had to take a loss when Mr. Symington finally puc 
the remaining securities up for sale and sold them, I think, about 
last October. I think that on reflection you will agree that that 
pretty well demonstrates that the creditors in the Seaboard were 
not unduly preferred, Senator. 

Senator Torry. Now, when the Commission made its all- important 
estimate of future earnings on the Rock Island, there again your 
vital underlying estimate was an estimate of earnings avail: tble for 
interest, was it not ? 

Mr. Manarriz. That undoubtedly was one of the estimates made, 
ves, sir. 

Senator Tosry. And the same thing was true in the Chicago, Great 
Western case / 

Mr. Manarrie. Yes, sir. 

Senator Topry. And the Frisco case? 

Mr. Manarrir. Yes, sir. 

Senator Topry. And the Cotton Belt case? 

Mr. Mauarrie. It is true in every case because you must have it in 
order to authorize any fixed charges. 

Senator Tosry. Even where your reports may not have specified 
the exact amount of your estimate, the crucial forecast which you 
had to make in every reorganization case was an estimate of future 
earnings available for interest, was it not ? 

Mr. Manarrir. That was one of the crucial—— 

Senator Torry. The major one. And that was just as true in the 
Milwaukee case as it was in the Missouri Pacifie case, was it not? 

Mr. Manarrizx. Yes, sir. 

Senator Tosry. That was the principal factor there. And in every 
other railroad reorganization case ever dee ided by the Commission ? 

Mr. Manarrir. That is correct. You can’t reorganize a railroad if 
you are providing for fixed charges, without making that. 

The only qualification I have, Sen: itor, is we have had a few where 
that has not been necessary, as up in your country, the Rutland, where 
no one thought the property carried fixed charges. so we did not have 
to concern ourselves so much about the figure of money available for 
fixed charges where it was considered there could be none. 

We have had some others—mostly minor ‘railroads. I think the 
only large railroad that has been in that condition was the Soo, and 
we probably made that estimate there to determine whether we ought 
to authorize fixed charges. I haven’t seen that for a long time, but I 
assume we did. 

Senator Tonry. At the last hearing on May 8, I objected to certain 
figures that you furnished me on the Western Pacific. I had asked 
vou for that road’s actual average earnings ove : the past 15 vears 
to compare with the estimate of earnings on which you based the re- 
organization. But you furnished me with earning figures of a dif- 
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ferent character; and this is what you testified about those figures 
you furnished me on the West Pacific earning. You said: 

I am sorry, but I do not know any other figures that can be furnished except 
the net railway operating income and net income. 

Do you want that statement of yours to stand as a measure of your 
expertness in railroad finance and reorganization ? 

Mr. Manarrre. Of course, I can furnish all the figures that are 
available, and I hoped or I thought that those were the figures you 
had in mind when you asked for earnings. 

As I said a while ago, Senator, the term “earnings” is not usually 
used, but in sizing up earnings, the figures I gave you are those that 
are most often er 

Senator Tosry. I wanted you to supply the earnings prior to the 
payment of inte cats but the figures you furnished were for net rail- 
way operating income, and for net income after payment of interest. 
Now, those two categories are quite different, are they not, from earn- 
ings available before the payment of interest ? 

Mr. Manarrie. Well, the net railway operating income is before 
interest, Senator. I furnished it both ways. 

Senator Tosry. Do you know of any reorganization case in the 
whole history of your Commission, in which capitalization was com- 
puted by capitalizing net railway operating income? 

Mr. Maiarere. Not exclusive ly; no, sir. As I have stated, there 
are numerous other things that must be taken into consideration in 
arriv ing at capitalization. 

Senator Torry. Do you know of any reorganization case in the 
whole history of your Commission, in which capit: siieticn was con- 
structed by capitalizing the net income after payment of interest ? 

Mr. Manarriz. Not exclusively; no, sir. But in all cases that must 
be considered as one of the factors. 

Senator Torry. Can you name any reorganization case, where 
your Commission decided on forfeiture, in which your capitalization 
of estimated future earnings was not on an estimate of earnings 
before payment of interest? 

Mr. Manarrie. Again, I can name no case in which that figure 
was not considered along with numerous others. 

Senator Torry. Then I might add to this, if you or any of your 
expert staff can find such a case tomorrow, or next week, will you 
kindly write me about it and give me the page and volume of your 
reports where any such case appears ? 

Mr. Manarriz. Will you read the question again ? 

Senator Tosry. Can you name any reorganization case, where your 
Commission decided on forfeiture, in which your capitalization of 
estimated future earnings was not on an estimate of earnings before 
payment of interest? 

Mr. Mauarrizr. Well, we have had, as I say, no case in which it was 
exclusively on that estimate. 

Senator Tosry. In the Missouri Pacific case and in other cases, it 
has been customary for the Commission to discuss various average 

arnings available ‘for interest, and then to state what would be the 
capite alization of those earnings at 4 percent or 5 percent or 414 per- 
cent. Is that correct / 
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Mr. Manarrie. I think that is pretty generally done because the 
evidence goes into all of those computations. 
Senator Toney. And that calculation is made by multiplying each 


set of average earnings, whether actual or estim: ated, by 25, or 20, or 
Ws 


Mr. Mauarriz. That is my understanding; yes, sir. 

Senator Torry. Can you name any case ‘where you discussed ecapi- 
talization leading to forfeiture, in which that sort of multiplication 
was applied to net railway operating income, rather than income 
available for interest / 

Mr. Mauarrie. Offhand I can’t; no, sir. As I say, we would have 
to go through all of the computations. 

Senator ‘Toney. I realize it is taxing your memory a good deal. 

Can you name any case in which that multiplication was applied 
o net income after interest charges, rather t ion income available 
before interest charges ¢ 

Mr. Manarriz. No, sir; and as I have stated, net income, which is 
after interest charges, cannot be considered the sole basis of a com- 
putation of this character, unless you reorganize railroads. It is a 
necessary one, however: 

Senator Tosry. If you or any other experts at your Commission can 
ever find a case, this week, next week, or next month, in which your 
Commission discussed capitalization of earnings by multiplying net 
railway operating income, or by mult plying net income after interest 
charges, please do not fail to write me about it, and give me the exact 
page and volume of your reports where such things appear. 

In the Rock Island forfeiture case, did you figure possible capital- 
izations by multiplying net railway oper: ating income, or by multiply- 
ing net income after interest charges! 

Mr. Manarriz. Again, we did those computations undoubtedly 
along with others. 

Senator Tosry. And the same thing applies to the Chicago Great 
Western ? 

Mr. Mararrir. I am sure it did. 

Senator Tosnry. And the Cotton Belt ? 

Mr. Manarrir. I haven’t it distinctly in mind. 

Senator Torry. To the best of your knowledge, in the Frisco case ? 

Mr. Manarrir. That would be the custom; yes, sir. 

Senator Tosry. And the Milwaukee case. The New Haven case? 

Mr. Manarriz. The same. 

Senator Toney. The same principle applies? 

Mr. Manarriz. The same principle would apply. 

Senator Tonry. Chicago and Eastern Illinois also? 

Now, Mr. Mahaflie, when you asked your expert staff to tabulate 
the Western, Pacific earnings for the last 13 years for me to com- 
pare with the estimate of earnings on which your forfeiture decision 
was based, exactly whose idea was it to furnish me with figures of 
net railway operating income, and figures of net income after all 
charges ¢ 

Mr. Manarrie. It probably was mine. I told them what I thought 
you wanted, Senator. 

Senator Toney. It was yours rather than Mr. Boyden’s or Mr. 
Caswell’s ? 
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Mr. Manarric. That is right. They did what I told them. I did 

not try to check their figures particularly. 

Senator Tosry. They are working under you. 

You must have looked at those figures before you sent them to me, 
because you wrote me a letter about them, and cited the aver: age figures 
of net railway operating income, and cited the figures of net income 
after all charges.“ Do you remember that ¢ 

Mr. Manarrir. Yes, sir. 

Senator Torry. Now, I can draw only one of two conclusions from 
vour letter and your testimony about those Western Pacific figures: 
Either you are no expert, to put it charitably, or else you are willing 
to try to hoodwink this committee. What other interpretation of that 
situation do you think can be drawn ? 

Mr. Manarrie. I think that that is wholly erroneous, Senator. 
I have tried to tell you 

Senator Tosry. I am a little bit dense. 

Mr. ManarFrigz (continuing). When you asked for earnings, the 
most authoritative computations of th: at kind have no such item, but 
the net railway operating income and net income are those most 
normally used as showing earnings of a. property, and those I 
furnished you. 

Now, when you sent me the material that you had on the subject, 
it was headed. as I recall, “Earnings Avail: ible for Interest.’ 

Now, actually the figures that were shown by you under that column 
were the earnings av: ailable for fixed ch: arges, which v ary a good deal 
from the earnings available for interest, if you simply take them, 
and [ will illustrate that again from this appendix A that I spoke of. 

The class I railroads as a whole in 1951 had interest on funded and 
unfunded debt of $300 million, but they had also in fixed charges, 
available for fixed charges being the figure you used instead of for 
interest, they also had in fixed charges $116 million, and they had in 
contingent charges $46 million, so that even on what you asked me, 
Senator, you had used the figures of earnings av: ailable for fixed 
charges and vou showed the ¢ olumn as e: inings available for interest. 

Now, I think that illustrates the diffic ‘culty that I might have been 
expected to have when you asked me for earnings. 

Senator Torry. I recognize that, sir. 

Mr. Manarrie. I don’t think you ought to consider that I tried to 
evade anything or to deceive you in furnishing vou the net railway 
operating income and net income in response to that inquiry. 

Senator Toney. Now, at the last hearing on May 8, when I asked 
you how many years of actual earnings disprovi ing your estimates do 
you require before you are willing to admit you were too severe in 
these for feiture decisions, this was your reply .* 





Well, sir, I don’t know, sir. 

You said: 

Thirteen years is quite a test period, yes. 

What would you say, Mr. Mahaffie, would be the minimum test 


period to test the forecasts on which you based your forfeiture 
decisions ? 


—_—————— 
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Mr. Manarriez. I don’t quite know how you would test a forecast 
in that regard at all. 

Senator Tory. 1 suppose you put the results down in one column 
and the estimates in the other, and then you try to reconcile them. 

Mr. Manarrre. That might be a sound way to do it if we were mak- 
ing estimates based on our own alleged knowledge or information, 
but we are making them based on a record that is made before us, 
which it is our duty to consider and to evaluate as a record, and the 
best we can. 

Now, I think that in checking a thing of that kind it is not so much 
our estimate that must be considered as the record we had before us 
on Which we arrive at a judgment. 

Senator Torry. Well, in the light of what has happened in these 
‘ases from the time that the forfeiture decisions were made until now, 
in earning power and progress, and so forth, and rehabilitation and 
reduction of fixed charges, isn’t it a staggering crash to come on you, 
the staggering import of the outstanding tragic contrasts in what has 

happened and what your estimates were ¢ 

Mr. Manarrtr. No, sir; and I have tried to tell you about the Sea- 
board on that, Senator, just a little while ago. I told you that, and 
probably you consider the Seaboard one of the most wicked forfeitures 
that has happened. 

Senator Torry. Oh, I think there are more wicked ones. 

Mr. Manarrtme. Well, you mentioned it, so I thought that might be 
one that you considered bad. 

Senator Tonry. That is one of the least of these, my brethren. 

Mr. Manarriz. Well, anyhow, I told you what happened to the 
Seaboard. The creditors are not out vet and can't wet out. 

Senator Torry. That isn’t what Shakespeare called “sweetness long 
drawn out.” It is rather “hope deferred maketh the heart sick” on the 
part of the holders. 

David said that 4,000 years ago, and it is pretty true in railroad 
reorganizations 

In the Missouri Pacific case, your 1944 decision wiped out the pre- 
ferred stock; but in 1949, after a test of only four or five years, you 
threw out your previous forecast and modified the plan to give at 
least some slight recognition to the preferred stock: isn’t that right? 

Mr. Manarrie. That is correct; yes, sir. 

Senator Torry. Asa matter of fact, you asked the Circuit Court of 
Appeals to send back that 1944 plan in 1947, after a test of only three 
vears; isn’t that right ? 

Mr. Manarrire. We asked that it be sent back. Just how long a 
period it was, I do not know. 

Senator Tosnry. As a matter of fact, it was three years. 

Before you sent your brief or memorandum to the Cirenit Court of 
\ppeals in 1947, did the parties make a full record before your Com- 
mission of all the facts and developments between 1944 and 1947? 

Mr. Manarrtr. I don’t recall what kind of record was made. 

Senator Tosry. Asa matter of fact, they did not. 

Without a full record in 1947, you didn’t know exactly how you 
were going to modify your 1944 plan, but you did know that it needed 
“reconsideration and revision.” That is what you told the Cireuit 
Court of Appeals in your brief. 
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Mr. Manarrir. My recollection, Senator, is that the Cireuit Court 
of Appeals asked us for a recommendation on petitions with them 
to send it back, and inquired what we would recommend in that regard, 
and we recommended that it be sent back. We had, of course, what 
was before the Court of Appeals, which is also filed with us. 

Senator Torney. In the Cotton Belt case, your Commission made 
an estimate of future earnings so low that in 1941 you issued a deci- 
sion forfeiting all of the preferred and common stocks; isn’t that 
right ? 

Mr. Manarrir. If the date is right, yes, sir. 

Senator Toney. Yes, the date is correct. 

But in 1947, after a test period of only 6 years, you approved a 
plan of dismissal, under which the preferred and common stocks 
were not wiped out at all. What was wiped out was your 1941 
forfeiture decision: isn’t that right? 

Mr. Manarriz. I don’t think that is perhaps the full way to state it. 

Senator Toney. How would you put it / 

Mr. Manarrre. The Southern Pacific, as I stated before, owned 
90 percent of the common and was the large holder of junior obliga 
tions of the Cotton Belt. It had to assume that it got into that posi- 
tion by having guaranteed a loan that RFC made to save the Cotton 
Belt from receivership. 

When the loan defaulted, the Cotton Belt was unable to pay it, 
the Southern Pacific had to take it over, so it became the large junior 
creditor of the Cotton Belt. 

ln order to keep the Cotton Belt from being reorganized in: sec- 
tion 77 proceedings, the Southern Pacific facilits ited taking up and 
extending and putting in money into that junior obligation so that 
the Cotton Belt could be relieved from trusteeship and go on its 
way, mainly, of course largely, to the benefit of the Southern Pacific 
as the owner of 90 percent, approximately, of its stock. 

It also took some sacrifices on the debt; not much. It accepted 
a low rate of interest and continued the obligation. 

Now, with that amplification, what you say, the 1941 plan became 
obsolete and the procec ding was dismissed by the Court when the 
obligations were fully serviced again. 

Senator Toney. In the Wisconsin Central case, you issued a for- 
feiture plan in 1947, but after a test period of only a few years, you 
reconsidered that plan, and in March 1952, 5 years later, issued a 
revised plan, isn’t that right ? 

Mr. Manarrie. We issued a revised plan in 52 which increased the 
capitalization, yes, sir. 

Senator Toney. As a matter of fact, there can be some developments 
that can happen almost overnight to change the whole situation, and 
require reconsideration and revision of a forfeiture decision, isn’t 
that right? You can conceive of that, can you not? 

Mr. Manarrrie. I assume that could happen. They usually take 
longer than overnight. 

Senator Torry. Well, that is a figure of speech. But once the 
forfeiture decision goes into effect, if the Commission has failed to 
forecast the future accurately, the poor security holder is just out 
of luck. Is that right ? 

Mr. Manarrie. A security holder whose securities are found to 
have no value of course would be, as you say, out of luck. 
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Senator Torry. Of course as you know my pet beef, if 1 may use 
the vernacular here, is the St. Louis Southwestern case. They sold 
the stock at 50 cents to $1 a share, and it is now $250 a share. 1 don’t 
think there is language to describe the plight that poor devil is in of 
remorse and regret as he contemplates the picture. 

Mr. Manarrir. When did the stock sell at 50 cents, Senator ? 

Senator Torry. Fifty cents to $1 a share, about the time— 

Mr. Manarrie. It is long before we got out a reorganization plan. 

Senator Tosry. I am not blaming you for that, but as a matter of 
fact you know it sold at that figure. 

Mr. Manarrir. It sold very low. 

Senator Toney. $1 a share. 

Mr. Manarriz. Also the bonds sold very low, but that was long 
before we got out a reorganization plan. 

Senator Torry. I am speaking of the history of the railroad. I 
am not saying it’s cause and effect, sir. 

Mr. Manarrim. That’s right. I think the figures—there wasn’t 
much stock in the Cotton Belt. but there were very large dealings— 

Senator Toney. It wasn’t a popular stock. 

Mr. Manarrizr. No. There was almost no floating supply. 
Southern Pacific, as I say, had 90 percent and other interests had 
about 5, so there was only about 5 percent that was available for 
anybody to take a loss on, but the big losses in the Cotton Belt were 
before any plan was even presented to us, before anybody got talking 
about a plan, and they were in bonds. 

The big beneficiaries, and I think perhaps the smartest bit of 
financial acumen that I know of, the big beneficiaries I have always 
understood, were refugee capitalists who came to this country and 
bought those bonds at very low prices. Now that was before the 
reorganization proceeding, much before we got started, certainly 
before we had anything to do with it. 

Senator Torry. I might say ‘to you, sir—and I feel very earnest 
about this—when we started these hearings with you on your nomina 
tion, I was assigned the job of asking you these questions, and I tried 
to do the best I could. 

What I am getting at is while these things are going on, down to 
Washington comes an emissary of the Association of American Rail- 
roads and proceeds to try to stop my asking any more questions. He 
sees the chairman and the individual members of the committee and 

says “Call Tobey off.” I don’t like it. It is un-American and it 
ought to be stop ped, these powerful interests, whether railroads « 
hod carriers, I don’t care who they are, who come down to try to baie r- 
fere with the ordinary process of the Senate’s work. It is a damned 
utrage, 

Mr. Manarrie. You don’t suggest that I have anything to do with 
that? 

Senator Tonry. No, no. Let me give you a little history. 

Some years ago we had a hearing where Mr. Truman was a member 
of this committee and he and I sat on the subcommittee. Down here 

ame a couple of railroad lobbyists. They walked into the committee 
room and they made a remark to the then presiding chairman, “We 
lon’t give a damn about these hearings before your committee down 
here. They are nothing but scenery to us. When we want to get a 
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hold of a man, we go back where he comes from, find out who he owes 
his money to, and when it is coming due. We operate from there.” 

I submit it is an outrage that those things can happen under the 
Capitol dome, so it made me a little sore, damn sore when down here 
comes a ge ntleme n, a very high official in the Association of American 
Railroads, to see Edward Johnson, and says, “Call Tobey off.” 

They are not going to call Tobey off until Ks ll freezes over. You 
are going to be courteous with me and I am going to be courteous 
with you. 

Those are the things that breed communism, sir, very frequently. 
When the little people see those things happen, “Hold.” they say, 
“Who is running this country anyway ?” 

You agree with me, I think. It is a damned outrage. 

Mr. Manarriz. I haven’t asked you, Senator, to stop asking 
questions. 

Senator Toney. But you agree with me about feeling righteous 
indignation on that kind of practice. You would before the Inter- 

tate Commerce Commission if I came down there and tried to fix 
things up. 

Mr. Manarrir. I think you wouldn’t want to do that, Senator. 

Senator Tosry. You wouldn’t like it if I did, would you? 

Mr. Manarrie. I wouldn't like it if you did. 

Senator Toney. I just mention that. 

Now, sir, at the last hearing on May 8, you stated that you agreed 
with the recent Commission report in the Wisconsin Central case. 
What position did that report take with respect to the effect of the 
national and international mobilization program on your estimate of 
the Wisconsin Central earnings? Can vou explain that in a few 
words, or a few sentences that a layman like myself can understand ? 

Mr. Mawarrie. I have that in mind as to what was said about it, 
Senator. I think I have the release that we put out, but whether it 
savs anything about the effect of the mobilization, I am not sure. Do 
you have what we said? 

Senator Torry. No, I have not. 

Mr. Manarrte. I don’t recall. 

Senator Torey. If you happen to find it, would von send me a 
memorandum on it? * 

Mr. Manarrie. [ don’t recall that we undertook to estimate the 
effect of the mobilization. 

Senator Tosry. At the last hearing on May 8, you testified that you 
had made no forfeiture decisions lately. That is on page 139. Isn't 
it a fact that the Wisconsin Central decision was issued on March 17, 
1952? 

Mr. Manarrim. Well, we disagree, T am afraid, as to what is a 
forfeiture. I think in the Wisconsin Central we raised the capitali- 
zation about 10 million. 

Senator Torry. But the Wisconsin Central decision wiped out all 
of the preferred and common stocks and some of the unsecured claims 
too. did it not 2 

Mr. Mararrm. Yes, sir, that we found to have no value. 

Senator Torry. How can you wipe out millions of dollars of these 
securities, and not even remember it 2 months later? 





#4 See helow. np. 160-161. 
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Mr. MauaArrir. I remember it. 

Senator Torey. I thought you said a minute ago—that is why I 
corrected you-—— 

Mr. Manarrir. I said I didn’t remember about what we said as to 
the effect of mobilization. I agree with you that we found the old 
common and preferred had no value, and we also found that some of 
the unsecured claims had only a little value, or no value. 

Senator Torry. At the last hearing on May 8, you testified that you 
follow the financial reports of these r: ailroads after they have been 
reorganized by your Commission. Most of the big roads have shown 
much higher earnings than you estimated, when you made your 
forfeiture decisions, have they not ¢ 

Mr. Manarrisz. I think that is correct as to most of them. That 
isn’t correct as to all. 

Senator Toney. If there were to be a major Gep ression next year, 
that would tend to bring the r rae earnings more in line with your 
reoreanization forecasts, aii not ¢ 

Mr. MAnarriz. Well, as J tcl: you at the last session, I think, any 
major curtailment of trattic would put lot of the railroads, including 
I am afraid, some of the reorganized railroads, in a perilous condition. 

Senator Torey. It has been more than a decade since we have had a 
serious depression, has it not? 

Mr. Mauarrizr. Yes, | would th ink that is correct. 

Senator Toney. Now I want to ask you a question, man to man, and 
I would like to have your most candid, your innermost thought about 
it. se you, in vour heart, believe that this country is going to have 
anot! serious de pression D eithin the next 10 years ¢ 

Mr. tee | haven't reached any conelusion as to that. I 
I’ acl a lot of literature by economists. 

Senator ‘Tosry. And you discount all of it too? 

Mr. Manarrik. Some ‘economists say that we will never have 
another depression, but I have been around quite a while and I have 
been through some depressions and recessions. 

I had a gentleman, an old timer, who called on me some time ago. 
He had been attending, he said, some meeting of economists, and he 
said that the economists amazed him because there was so much talk 
about. “We never could have another depression.” 

He said, “I greatly fear that very few of the gentlemen who have 
that slant had been here in ‘29, and I am sure none of them were 
here”—I think it was 1907, the other date that he mentioned. He said 
if they had, “I doubt if they would be so sure of their present position. 

Now it would take somebody who puts ina great deal more time than 
I do on basic economic factors to be sure of his ground. I know plenty 
of people believe that there will either be a big depression or there 
will be none, but I am not sure. 

Senator Torry. The heart of that question is this. The motivation 
is this: Isn’t your apprehension about another prolonged depression 
a factor in your expert judgment, when you ny to forecast future 
earnings in these r es reorganization cases 

Mr. Manarriz. No, sir: I don’t think so. 

Senator Toney. at se al isn’t that a factor, meee depres- 
sion on the horizon may come along sometime here? We have fot to 
make allow ances for that ? 
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Mr. Manarrie. In arriving at normal income or normal year, we, 
of course, assume that the stimulation of war traffic will not indefi- 
nitely continue, but as to whether there will be—we couldn’t reorganize 
railroads on the basis that they generally could stand depressions such 
as we had in the °80’s. 

Senator Toney. It might well be in the hands of a man in a quasi- 
judicial position to decide on the factor of what the future holds for 
these things. 

Mr. Manarriz. Of course vou have got to assume that business will 
fluctuate. Now how badly it will fluctuate, you can’t use your own 
judgment about it. You have got to rely on the economists that are 
testifying in the case, and what the record is. 

Senator Tosry. Leaving that, going back to the Western Pacific 
case, isn’t it a fact that the actual average earnings over the last 13 
years since your forfeiture decision have far exceeded the estimate 
on which that decision was based ? 

Mr. Manarriz. Yes, I think that is right. 

Senator Tosnry. Take the Rock Island case. Isn’t it a fact that the 
actual average earnings over the past 10 years, since your forfeiture 
decision, have substantially exceeded the estimate on which you based 
that decision ? 

Mr. Manarriz. They have exceeded what we found would be the 
normal year, ves, sir. 

Senator Tonry. Isn’t that true of the Chicago Great Western also? 

Mr. Manarrte. I am confident it is, yes, sir. 

enator Torry. And the Cotton Belt case. Isn’t that a classic ex- 
wmnple of how profoundly the Commision can underestimate the future 
earnings of a road? 

Mr. Manarrie. Yes, sit 

Senator Toney. I might call that Exhibit A. 

Mr. Manarrte. I have tried to tell you why. 

Senator Tonry. Take the Denver and Rio Grande. There again 
the actual average earnings have been considerably larger than you 
estimated in that forfeiture decision, have they not? 

Mr. Manarrir. They have been larger than the record indicated 
they would be. 

Senator Torry. So put it this way. You have been very conserva- 
tive, perhaps ultraconservative in your estimates when compared 
with the results that have been achieved as time has gone by. 

Mr. Manarrir. It might appear that way when you consider the 
exaggerated traflic flow that has followed the war effort and the 
present effort. ; 

Senator Torry. You have got to consider the earnings are there. 

Now take the Seaboard case. That was an equity receivership but 
you approved the reorganization securities, did you not ¢ 

Mr. Manarrir. Yes, sir. 

Senator: Tonry. And in approving those reorganization securities 
in the Seaboard case, you must have gone along with the special 
master’s estimate of future earnings and with the plan based on that 
estimate. You testified to that effect at the last hearing, did you not? 

Mr. Manarrirz. I think so, yes, sir. 

Senator Torry. The actual earnings of the Seaboard have far ex- 
ceeded the estimate on which the reorganization plan was based. 
Justice Frankfurter’s recent opinion in that case pointed out the 
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enormous difference between the estimated and the actual earnings, 
did he not ? 

Mr. Manarrir. Yes, sir, and for the reasons I have just explained. 

Senator Tonry. You have commented on that. 

Mr. Manarrize. The estimates were not such as to effectuate any 
injustice to the stock, Senator. I have tried to make that clear this 
morning. 

Senator Tosry. I wasn’t making any charge about that. I was 
simply asking you the facts. 

Mr. Manarrie. Isn’t that indicative of whether the estimates have 
been, as you say, badly out of line / 

Senator ‘Torry. Of course the figures are there and of course it 
impresses men differently, but it impressed me so, ves. 

Mr. Manarrie. If the earnings had been such that RFC could 
have made a large profit on its securities instead of taking a large 
loss in the securities it received as a creditor, then I think it would 
Le pretty clear that the estimate of the special master was much too 
low, but with years’ experience and holding their securities and trying 
to get out. the REC finally on publi bidding took a big loss in the 
Seaboard securities that it received as a creditor. 

That ought, I think, to be reasonably persuasive that there was no 
injustice done in unduly favoring the creditors at the expense of the 
stockholders. 

Senator Torry. I understand that the Seaboard earnings, within 
8 years after the court’s forfeiture decision in 1943, were sufficient to 
pay all the back interest, as well as the current interest on the senior 
bonds. Is that correct, do you know ¢ 

Mr. Mauarrizr. That I don’t know. 

Senator Tosry. Would you check on that and let me know that? 
That isan important question.” 

To repeat the question, I understand that the Seaboard earnings, 
within 8 years after the court’s forfeiture decision in 1943, were suffi- 
cient to pay all the back interest as well as the current interest on the 
senior bonds. Is that correct / 

Mr. Manarriz. Wait a minute, I would say that is not correct. I 
told you there was $142 million of accumulated unpaid interest on 
Seaboard bonds at the time the reorganization was effected. Now in 
addition, the interest on those old bonds—you are talking about tha 
old bonds, I take it— 

Senator Torry. Yes, sir. 

Mr. Manarriz. ——would have gone on accumulating, so it would 
have required I would just estimate at least $200 million to meet that 
interest in those 8 years. The earnings weren't sufficient, I think, 
to do that. 

Senator ‘Tosnry. I understand that in the case of the Gulf Coast 
Lines, the earnings have been sufficient to pay all the back interest 
and also current interest on the Gulf Coast Lines bonds. Is that 
correct / 

Mr. Manarriz. I don’t know as to that. It may well be. 

Senator Tonry. If I am not correct, will you kindly correct me / 

Mr. Manarrie. I have no reason to doubt that that is correct. 





>See below, pp. 147, 156-159 








120 NOMINATION OF CHARLES D. MAHAFFIE 


Senator Tonry. Now we are coming to the heart of this thing, which 
is very important to many people. The Missouri Pacific Railroad 
Company will have enough cash within 2 years to pay all the back 
interest and current interest on its first mortgage bonds. Is that 
statement correct, in your judgment ? 

Mr. Manarrtie. I don’t know as to that. 

Senator Tosry. Will you kindly check that and tell me what you 
think on that question ¢ 

Mr. Manarrirz. Senator, if you will forgive me, the Missouri Pacifie 
thing is before us and has been heard on a reference to us by the court 
under code 11-208-Al. There is pending a proposed report by the 
examiners. 

I have no doubt that those facts are fully developed in that record, 
which lasted 5 or 6 days and which I have not examined. If you 
don’t mind, if I should be confirmed for this position I ought to be in 
sh: ape to vote on the thing when it comes along. 

Senator Torry. I understand that. I won't press it. 

Mr. Manarrir. I have not looked at those figures at all, because 
they will come to us. 

Senator Torry. In futuro. 

Mr. Mauarrie. Yes. 

Senator Tonry. When we were discussing the Seaboard case at 
the last hearing, you agreed that if the earnings since the 1948 for- 
feiture decision were sufficient to pay off past and current interest 
on the senior bonds, those bondholders would be better off with their 
old bonds than with the reorganization securities that you authorized 
wiilapproved for them. Is that a correct statement ‘ 

Mr. Manarrie. I think it is, yes. 

Senator Topry. Have you ever considered that the market price of 
the securities you compel senior bondholders to accept in these re- 
organizations may be lower than the prices their old bonds could 
have commanded, if you had allowed the original bonds to remain 
alive? 

Mr. Manarrir. I never have considered that and I don’t know 
quite why that would be true, Senator. 

Senator Torry. Well, only if the new thing hadn't gone into effect, 
the old bonds would have an inherent value in themselves based upon 
earning power and so forth which would very likely make them sell 
higher than new securities, wouldn't that naturally follow ¢ 

Mr. Manarrir. No, I don’t think so. I think the fact that the 
property has required reorganization and has been in court for some 
years and the old bonds have not been serviced permanently hurts 
their value, or is likely to, as contrasted with a new setup with a 
modernized structure. 

Senator Torry. On the ether hand, the new bonds waterlog the 
market sometimes, don’t they? They are more speculative and they 
are used back and forth ¢ 

Mr. Manarrie. Well, I don’t know as to that. Most of the new 
bonds don’t turn over very rapidly in the market. They usually 
require some seasoning. A bond that the financial people think may 
he worth 5 percent, that they may think will be worth par in 2 or 3 
years, may take some seasoning in order to reach par. 

Senator Torry. Have you ever considered that the Commission’s 
pessimistic estimates of the future may themselves be partly respon- 
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sible for the low market prices of some reorganization securities, and 
that if the Commission would let the senior bonds alone, their owners 
might be much better off? ‘That is a first cousin to the other question. 

Mr. Manarrize. | don’t think that would be true, Senator. 

Senator Torry. In the Cotton Belt case, when you made your fore- 
east in 1941, vou did not forecast that the cae would be able to pay 
off all the bac k interest and also current interest on its bonds, did you! 

Mr. Manarrir. No, sir. 

Senator Tosry. Yet, within 4 or 5 years after your forecast, that 
s exactly what the Cotton Belt actu: ally did, isn’t that right ? 

Mr. Manarrm. It didn’t pay off the bonds. The a, are still 
outstanding. li refunded bonds that the Southern Pac ific faci ilitated 
the refunding 

Senator Tosry. I said paid off all the back interest and also current 
nterest, not that it paid up the bonds. 

Mr. Mazarriz. They reinstated the bonds, so that they were cur- 
rent, yes, sir: by that arrangement of refunding. 

Senator Tonry. In the Gulf Coast Lines case, when you made your 
original forecast in 1940, you did not forecast that the road would 
be able to pay off all the back interest and keep paying all the current 
interest on its bonds, did vou ¢ 

Mr. Manarrre. I don’t suppose so. 

Senator Torry. Yet, that is exactly what the Gulf Coast Lines have 
een ab le to do, and they have paid off a matured income bond issue 
esides. Isn’t that the actual fact ? 

Mr. Manarrire. I think the Gulf Coast Lines are current on their 
interest obligations, but Iam not too sure of that. 

Senator Torry. In the Missouri Pacific case, vou made forecasts in 
1940, 1944 and 1949, is that correct ? 

Mr. Mairarrie. 1940, 1944, and 1949? That sounds reasonable. I 

m not too sure of the date. 

Senator Torry. In any of ae e re forecasts, did you forecast 
that the Missouri Railroad (‘o. \ ui ld be able to earn enough to pay 


off, by 1952 


| 
1 
I 


. three-quarters of he ik J interest on its first Moregu 


bonds ? 
Mr. Manarrie. I reeall no such forecast. 
menator TT BEY. B it out of A) vears” ot back interest. LD Veaurs of 


ack interest have been paid. : 

Did you forecast, even as late as 1949, that by the end of .1952 or 
1953 the Missouri Pacific Railroad Co. would probabl v be able to pay 
off the remaining quarter of back interest on its first mortga 

Mr. Mauarriz. I doubt if we did. 

Senator Torry. Back in 1943, in the Western Pacfie case, the Su- 
preme Court expressed great confidence in the Interstate Commerce 
(‘ommission’s ability to estimate future earnings and to construct fair 

‘apitalizations on the basis of its estimates. Here is what the Su- 
preme Court said back in 1943, concerning railroad finance and re- 
organization: 


1 
ave bonds? 


No official body in the country is better qualified, by reason of experience, 
ability, and specialized knowledge than is the Commission. 

Does it sound good to you? 

Mr. Mauarrtr. It sounds excellent, Senator. Let me read you some 
testimony in Judge Medina’s case the other day that bears on that 
same thing, by the greatest financial man in this country. 
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Senator Toney. What case is that ? 

Mr. Manarrie. The antitrust case against the Investment Bankers 
that is on before Judge Medina, and I have merely what was said in 
a newspaper about it. Mr. Harold Stuart, whom you probably know, 
the head of the Halsey, Stuart & Company, Ine., and the owner of 
Halsey, Stuart, has been on the stand a good while as a Government 
witness, and the newspaper story said: 

Mr. Stuart, a Government witness, was being cross-examined by Mr. Whitney. 
Mr. Stuart declared that “Division 4 of the Interstate Commerce Commission 
knows more about railroads and railroad financing than any investment banker.” 
The witness said the knowledge possessed by the Government units should show 
when securities should be sold through public sealed bidding or through 
negotiation. 

That helps the Supreme Court’s statement a little; doesn’t it, 
Senator ? 

Senator Tonry. Yes, it does. They might well have put in there 

“one Charles R. Mahaflie is the mainspring of this record.” 

Mr. Manarrir. I hope they make it D instead of R. 

Senaror Tosry. You know who it is though. There is only one 
Charles Mahaffie. Now going ahead, sir. 

The Federal courts over the country have been repeating that kind 
of language for many years, haven't they! You have had many 
instances. 

Mr. Manarrte. I am afraid they haven’t repeated it often enough. 

Senator Tonry. In view of the extraordinary differenc es between 
your estimated earnings and the actual earnings, in case after case, 
do you think the Federal courts and the public should be more wary 
about relying on your estimates of future earnings in railroad reor- 
ganization cases ? 

Mr. Manarrtr. No, sir, I think they are getting so they recognize 
our efficiency in that regard more all the time, just as Mr. Stuart did 
last week. 

Senator Torry. In his recent opinion in the Seaboard case, in Jan- 
uary, 1952, Justice Frankfurter said this about estimates of future 
arnings, as made by Special Masters and by the Interstate Commerce 
Commission : 

All valuations based on estimates of future earnings are bound to be guesses 
in the sense of reaching into the future. That is a reason against, not for, turn- 
ing guesswork into dogma, and 2 reason for correcting bad guesses as much as 
is reasonably practicable by hindsight. 

Do you agree with those statements of the eminent Justice? 

Mr. Manarrir. No, sir. I have told you I do not, and I have at- 
tempted to tell you why I think that the Justice had not suftie ‘iently 
examined the Seaboard situation when he made that statement. 

Senator Torry. Concerning the Seaboard, in that same opinion 
Justice Frankfurter said this: 

In view of the impressive demonstration afforded by the Seaboard as to the 
frailty of pretentious guessing which causes ruthless, however unintended, 
destruction of property, perhaps district courts should today be far more reluctant 
to sanction destruction of massive proportions of securities on the basis of such 
illusory estimates. 

Do you agree with that ? 

Mr. Manarrir. No, sir. I wish the Justice had talked to Mr. Sym- 
ington about Mr. Symington’s position as a former creditor in trying 
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to get out. Symington finally, as I said, took a loss of several million 
dollars. 

Senator Tosnry. For the commission ? 

Mr. Manarrir. For the Government. 

Senator Tosry. For the Government, yes. 

Mr. Manarrir. The Government of the United States. According 
to the Justice, Mr. Symington would have been unjustly enriched on 
behalf of the Government, instead of which as lately as last October 
he got out of the Seaboard and took a big loss. 

Senator Torry. Justice Frankfurter refers to expert estimates of 
future earnings as “pretentious guessing.” Do you think he is 100 
percent wrong ¢ 

Mr. Manarrir. I think he is wrong. I wouldn’t want to say the 
Justice was that wrong. 

Senator Toney. Justice Frankfurter says that wiping out securities 
on the basis of estimated future earnings 1s “destruction of property.” 
Do you think that he is 100 percent w rong about that ? 

Mr. Manarriv. I don’t think he is, Senator, in view of the law that 
we must operate under. 

Senator Tosnry. I am speaking of the results, the end results, the 
disemboweling, the hors de combat. 

Mr. Manarrir. We have a law that we have got to follow. Now 
under that law we can provide securities to ti ake care of the claims 
only in the order of their priority and according to their priority. 

Now if under that law which we are following we do not find that 
there is enough value in the property to re: ach securities down the 
line, it seems to me that there is no alternative except to make that 
finding and to go ahead on that basis. 

As I have said, I think that the scheme of a voluntary reorganiza- 
con—and we had the depression that you spoke of, we hi id that depres- 
sion, [am hopeful that voluntary reorganization will prevent the 
more drastic procedures that are necessary under either section 77 or 
receivership, and that we won’t again be confronted with 77,000 miles 
it one time of railroad in this country being operated by the courts. 

Senator Torry. ‘Two or three more sentences of Justice Frankfurter : 

The Seaboard is not an isolated case. In other railroad cases post-prediction 
earnings over a substantial period are far above the estimates on which extine- 
tion was decreed against junior securities. ndeed, the records of these railroad 
reorganizations at the hands of the Interstate Commerce Commission and special 
masters and courts, have inevitably aroused deep skepticism as to expertise in 
this field, or, at least to reliance in decreeing drastic forfeitures on the basis 

fit. It is not to be wondered that both the Executive and the Congress have 
recorded dissatisfaction with the heavy incidence of forfeiture, 

Do you think there is no basis for any skepticism about your expert- 
hess In estimating future earnings of railroads in reorganization ? 

Mr. Manarriz. Well, I think we have done, as I said before, a re- 
markable job under section 77, Senator. 

We do, however, have to follow the law as interpreted by the Su- 
preme Court, and we have to act on the records before us as produced 
by the parties, and on those bases I think the Commission and the 
courts, following the Commission’s actions—the Court has to act on 
these too—have done excellently on reorganizing railroads. 
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Senator Tosry. At the last hearing here on May 8, this is what you 
said about Commission estimates of future earnings, leading to for- 
feitures, and I quote: * 

It is not a guess at all. It is informed judgment on the record that is made 
by the parties, who are very intelligent, skilled people and who do the best they 
can to make a record on which a judgment can be based. 

Is the Commission limited by what the parties put in the record? 
Can’t the Commission, with its expert staff and special knowledge, 
add any impartial data to the record made by the parties ? 

Mr. Manarrin. We cannot legally consider as part of the record 
matters not put into the record as such, Senator, and that is one of the 
early cases on that, the case in which Justice Brandeis wrote the 
decision, a case involving divisions between railroads where we under- 
took—and you can blame me for that because I directed it—to consider 
in connection with the case the annual reports filed by the railroads 
concerned under oath with us, and under a statute that required them 
to be filed, and we said that we had considered those annual reports in 
arriving at the conclusion of the Commission, 

I say “we.” ; wasn't on the Commission at that time. I was Direc- 
tor of Finance, but I had to do with the case. 

The Supreme Court reversed us on the ground that we were not 
entitled to take notice of these annual reports, and that the only mat- 
ters that we could consider in arriving at a decision were the matters 
formally presented at the hearing and part of the record. 

Now we have undertaken to obviate that pretty generally and toa 
considerable extent in these section 77 cases by asking the parties to 
stipul ate that in connection with the case itself, we might consider 
as of record periodical and annual reports filed by the carriers with us, 
such as the re port I spoke of aw hile ago in the Divi isions case, 

Senator Torry. IT am assuming that the expert Commissioners are 
at least as intelligent and skilled as the parties who make the best 
record they ean for their own position. 

In the Cotton Belt case, back in 1941, would you say that your 
estimate of future earnings, which missed the mark fantastically, was 
an informed judgment by very intelligent, skilled people? 

Mr. Manarrig. Yes, sir. 

Senator Tonry. In the Gulf Coast Lines case in 1940 and 1944, 
would you say that your estimate of future earnings, which again 
missed the mark by an extraordinary margin, was an informed judg- 
ment by very inte igen t. skilled people ? 

Mr. Manarriz. Yes sir, and I should reiterate perhaps, Senator, 
that the results in both cases were greatly affected by war traffic, in 
the Cotton Belt, particularly by the rel: ation with the Southern Pacific. 

Senator Tosry. Feeder line. 

_ Mr. Manarrie. At the moment the Cotton Belt handles 44 percent 
of its traffic, I heard the other day, as bridge traffic handed to it at 
one end of the line and taken from it at the other in either solid trains 
or less. 

Senator Torry. Nice work if you can get it. 

Mr. Manarrie. That’s right, and that is what made the Cotton 
Belt, the Southern Pacific handling it in that way, that and the in- 
crease that all railroads have had on account of the war and post-war 
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stimulation of traffic. The greatest single thing has been the Southern 
Pacific relation. 

Senator Toney. In the Missouri Pacific case back in 1940 and 1944, 
were your estimates the best judgments that informed, intelligent, 
skilled people could possibly make ¢ 

Mr. Manarrte. Yes, sir. 

Senator Tosry. In the Chicago, Great Western case, where actual 
earnings have been almost double the amount you estimated, would 
you say that your judgment was the best that informed, intelligent 
people could make? 

Mr. Manarriz. Yes sir, on the record before us which we had to 
act on. 

Senator Tosry. In the Western Pacific case, in the Rock Island case, 
and the other cases where your estimates went far wide of the mark, 
is the best informed, intelligent judgment so frail that it can go wrong 
by 50 percent or 100 percent, in case after case ¢ 

Mr. Manarrre. I don’t quite get that question. 

Senator Topry. Well, here are these different cases, Western Pacific, 
Rock Island, and other cases where your estimates went far wide of 
the mark. Is the best informed, intelligent judgment so frail that 
it can go wrong by 50 to 100 percent in case after case ¢ 

That is what I have been trying to build up to. Take the Com- 
mission’s figures here, take the actual results here 4 or 5 years after, 
and it staggers a man a little bit. 

Mr. Manarriz, I was just trying to parse your question, Senator. 
I doubt if a “yes” or “no” answer, either one, would be appropriate 
to that question. 

L admit and I have admitted many times that the estimates which we 
made based on the records before us have by reason of war traffic 
and by reason of the Korean traffic particularly and the stimulation 
of that traftic, proven too low. 

1 also stated the other day that the railroads were in a very perilous 
condition on account of the narrow margin between gross revenues 
and net railway operating income. Those narrow percentages make 
the situation exceedingly difficult, if we have any kind of a depression 
in traflic. 

Senator Torry. Now in the Cotton Belt case, you teld me that you 
could not foresee that the Southern Pacific, which controlled the 
Cotton Belt, would throw a lot of traflic to its subsidiary. Do you 
think that was just an unforeseeable fluke? You did not estimate that 
coming, you did not anticipate that ? 

Mr. Maiarrte. I don’t think it was a fluke at all. I don’t know 
how anyone could foresee what the Southern Pacific would do. It 
probably hadn’t decided to do it itself at that time. 

Senator Torry. Was there some unforeseeable fluke in the Western 
Pacific case ? 

Mr. Manarriz. Equal factor? 

Senator Tosry. Well, for instance the Cotton Belt gained from 
the Southern Pacific. The Southern Pacific probably had in back 
of its mind to build up the Cotton Belt. Could some other situation 
have given a leverage like that in the Western Pacific ? 

Mr. Manarrm. I know of no similar factor. The Western Pacific 
has profited greatly from war and Korean traffic. 
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Senator Toney. And Rock Island, Frisco, Gulf Coast, Missouri 
Pacific? 

Mr. Manarriz. They have all profited from the war traffic par- 
ticularly. 

Senator Topry. You cited the law, section 77 of the Bankruptcy 
Act, and you said that the law compels you to make these estimates 
on the basis of the record which the parties make. Transcript page 
136. <Aren’t any of the parties intelligent and skillful enough to 
produce evidence that would enable you to make higher estimates 
than you have made? 

Mr. Manarriz. Well, the parties produce all kinds of evidence, and 
we have to—— 

Senator Torry. Discount it or appraise it? 

Mr. Manarrir. We have to attempt to evaluate it. 

Senator Torry. Yes, that is a better word. 

At the last hearing on May 8, you insisted that neither you nor the 
Commission has ever made a wrong estimate. These were your 
words : * 

I do not admit I made any wrong estimate, or that the Commission made a 
wrong estimate. 

We have an obligation under the act on the record before us, and when the 


record before us is publicly analyzed and the conclusion is reached, based on that 
record we have done our duty under the law. 


Do the senior bondholders usually present less optimistic evidence 
than the stockholders? Or do all the parties usually agree about the 
prospects of future earnings? 

Mr. Manarrisz. I think it would be very remarkable indeed if the 
parties agreed. 


Senator Tosry. In the Western Pacific case, was there not con- 
siderable evidence in the record presented by some of the security 
holders, to show that future earnings would be higher than the amount 
you estimated ¢ 

Mr. Manarrte. I would expect there was, though I have no present 
knowledge of it. 

Senator Torry. And they were intelligent and skilled parties, were 
they not, trying to make the best record on which a judgment could 
be based ¢ 

Mr. Manarrie. I have no doubt they were, though I have no recol- 
lection of such evidence. 

Senator Toney. Well, isn’t it a fact that the record in the Western 
Pacific case gave you some evidence on which you could have reached 
a higher estimate than the one on which you based that forfeiture 
decision ? 

Mr. Manarriz. Undoubtedly. We have to reach it on the weight of 
the evidence though. 

Senator Torry. If you had followed that evidence, and made a 
higher estimate, it would have been closer to the actual earnings over 
the last 13 years than the lower estimate which you adopted, isn’t that 
right ¢ 

Mr. Manarrie. That is perfectly clear from the figures that I 
furnished you. 
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Senator Toney. And the forfeitures in the Western Pacific would 
have been less severe, isn’t that right? 

Mr. Manarrie. Undoubtedly. 

Senator Toney. Now referring again to Justice Frankfurter and 
the Seaboard case, he said: 

At least $81,000,000 of old Seaboard securities were destroyed on an invalidated 
guess. 

On the same basis as he uses, how many millions of dollars of 
Western Pacific securities would be found to have been “destroyed 
on an invalidated guess” ¢ 

Mr. Manarrie. I don’t—— 

Senator Tosry. Do you accept Justice Frankfurter’s statement ? 

Mr. Manarrie. No, sir; I do not. I do not admit it was a guess 
and do not admit it has been invalidated, in either case. 

Senator Topry. In the Chicago, Great Western case, was there evi- 
dence in the record that would have permitted the Commission to 
make a higher estimate of future earnings than the estimate you 
adopted for that forfeiture decision ? 

Mr. Mauarrie. I have no recollection of the evidence in that case. 

Senator Toney. As a matter of fact, the actual earnings of the 
Chicago, Great Western over the past 13 years average about $3 ,000,- 
000 and have been almost double the amount of your estimate, about 
$1,700,000, have they not ? 

Mr. Mauarrie. That may well be, but up until now I think the 
earnings have not been such that the stock has been adequately serviced 
on the Great Western with those earnings. 

Senator Tosry. Rolling stock you mean? 

Mr. Manarrre. No; | mean the stock that was authorized to be 
issued to the old creditors, and I may be wrong, but I think the common 
has never paid a dividend or hasn’t paid much at any time. The 
preferred only recently got itself on a more or Jess current basis. 

When you authorize stock that cannot be serviced by the earnings 
of the property in any reasonable time, Senator, you are putting out 
securities that in former times the Blue Sky law people got after 
you for it, and that if we had authorized too much securities that 
have no prospect of being serviced, I have no doubt this committee, 
going back to its views of some years ago, which I called attention to 
the last time TI was up, would be inquiring about it. 

Senator Tosry. Well, take the Great Western case again. If you 
had followed the more optimistic evidence, your estimate would not 
have been as wide of the mark. <A higher estimate would have been 
nearer the realities in the case, would they not ? 

Mr. Manarrte. The earnings have been above the estimate, and 
that would follow; yes sir. 

Senator Tosry. Almost double. 

In the famous Cotton Belt case, there was considerable evidence 
n the record before the Commission to show that future earnings 
would be much higher than you estimated. Isn’t that a fact? 

Mr. Manarrte. It probably is, though I have no present knowledge 
of what the evidence was in that case. 

Senator Torry. So if you had followed that evidence in the Cotton 
Belt case, and made a higher estimate, the difference between your 
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estimate and the actual earnings would not have been so striking, 
isn’t that right? 

Mr. Manarrie. That would follow from the statement; yes sir. 

Senator Tosry. In the Frisco case, there was evidence in the record, 
resented by some security holders, to show that earnings would be 
Coe than the amount you estimated, isn’t that a fact ? 

Mr. Manarrir. I don’t know, but I would assume so. I think that 
probably is true in every case. 

Senator Tosry. In every case; yes. 

If the Commission had given more weight to the evidence in sup- 
port of a higher. estimate, and if you had adopted a higher estimate 
in the Frisco case, you would have come closer to the actual earnings 
as they developed in subsequent years, isn’t that true ¢ 

Mr. Manarrtr. I would think so, yes, sir. 

Senator Tosey. In the Rock Island case, evidence was repeatedly 
offered by some of the parties to show that future earnings would 
exceed the amount you estimated. Do you remember that ? 

Mr. Manarrtr. I do not remember. 

Senator Tosry. That is so in all these cases, isn’t it? 

Mr. Manarrir. Yes; that is always true. You have people that 
come in that want to have enough securities issued to service their old 
securities, and the attempt to do that was the thing that led to the 
disaster in railroading that I called attention to the last time that I 
was before you, Senator, under which since 1894, 13,000 more miles 
of railroad in this country have gone through the wringer, have gone 
into court for court operation than there are now in the country. 

That was caused very largely by the attempt of persons reorganizing 

railroads to keep everybody happy and to a him some paper. 

Senator Tosry. It can’t always be done, sir, it can’t always be done. 
We haven't got to Heaven yet. 

In the Gulf Coast Lines case, back in 1940, evidence was offered to 
show that future earnings would far exceed the amount you estimated 
at that time. That is another one of those roads in the same pro- 
cession, isn’t it? You would agree with me on that ? 

Mr. Manarrig. Any railroad that you can find, I think, except 
three or four. 

Senator Tosry. You will find testimony there. 

Mr. Manarri. And they are very inconspicuous ones, someone un- 
doubtedly offered evidence attempting to support a higher capitaliza- 
tion than we ultimately found was justified on the record. 

Senator Toney. But in 1949 the Commission itself doubled the esti- 
mate it had made 9 years earlier in the Gulf Coast Lines case, is that 
right ? 

Mr. Manarrte. i don’t know as to that. If you say so, I have no 
reason to doubt it. 

Senator Torry. Even in 1949 there was evidence before the Com- 
mission tending to show that Gulf Coast Lines’ earnings would be 
still higher than the increased amount adopted by the Commission, 
is that right? Do you remember that? 

Mr. Manarrir. No, sir, I don’t. 

Senator Torry. That is a fact. The actual earnings of the Gulf 
Coast Lines in the last 3 years have averaged even higher than you 
estimated in 1949. Do you know that? 

Mr. Manarrir. No, sir. 
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Senator Torry. Is not the same story generally applicable in the 
case of the Missouri Pacific Railroad Co.? Hasn’t there always been 
evidence, offered by intelligent, skilled people, tending to show earn- 
ing prospects that ‘proved closer to the realities than the Commission 
estimates ¢ 

Mr. Manarrie. That again is a matter that is pending before us. 

Senator Toney. You would rather not talk about it right now ? 

Mr. Manarrie. I would rather not discuss it, if you don’t mind. 

Senator Toney. In all these cases, is not the real fact of the matter 
that the Commission reached its estimates on the basis of exercising its 
discretion? The Commission’s conclusions were not forced upon it 
by some law, or by some omission in the record, were they? It is a 
niatter of judgment and discretion. 

Mr. Manarrtr. No, I think I must object to that as a statement, 
Senator. 

I have attempted to make clear that in passing on these cases, on 
these problems, we are bound by the law as interpreted by the Supreme 
Court, and that we must give way to the evidence before us and weigh 
it the best we can and arrive at an informed judgment as to what it 
indicates. 

Senator Tosry. All right, I will accept that. 

In some of the big reorganizations, the parties, holding the senior 
bonds, or representing the senior bonds, include the big insurance 
companies and the savings banks. Is that right? 

Mr. Manarrir. That is right. 

Senator Tosry. Have they ever gained control of any of the big rail- 
roads as result of reorganiz ition ¢ 

Mr. Manarriz. Not that I know of. Asa matter of fact, they usu- 
ally run away from the securities of the railroads, as they did in the 
New Haven. In the New Haven we approved no voting trust, which 
we have done sometimes where they seemed desirable, to keep the 
property until it got settled down in one management. 

The insurance companies and savings banks received a lot of the 
new securities and they were dumped on the market and were bought 
up, and it wasn’t long until the management was changed as a result of 
that. Now Iam inclined to think that was a good change. 

Senator Topry. I think so. 

Mr. Manarrie. But it illustrates what I am talking about, that they 
came out with control and they didn’t attempt to maintain it. 

Senator Toney. What is called a coup d’état. 

Mr. Manarrir. And I know of no instance in which the insurance 
companies particul: arly—sometimes they will nominate one man or 
two men on the board, just as RFC has done in some of these cases, but 
| know of no case where they have attempted to control. 

Senator Toney. RFC has done it, but surreptitiously, entre nous. 

Mr. Mauarrie. Not at all. 

Senator Torry. In the case of the B. & O., Mr. Jesse Jones, Mr. 
Snodgrass, and some other gentlemen of unsavory reputations. 

Mr. Manarriz. The man whom the RFC put on the board, I think 
was Mr. McDonald. 

Senator Tosry. Yes, that is right. 

Mr. Manarrie. But in the Seaboard, in the Western Pacific par- 
ticularly, the RFC as a large stockholder has had men on the board 
to represent its interest. It is initially in the Erie that was true. 
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Senator Tosry. Is it true that the Commission estimates are usually 
more in line with the estimates urged by the financial institutions 
than with the estimates urged by the junior security holders? In 
other words, the big boys get their way more often than the little 
fellows. You know what I mean, 

Mr. Mauarrig. I would expect that the senior security holders are 
more conservative in their estimate of future earnings than the 
juniors, as a rule. 

Senator Torry. That is putting it in a very diplomatic way. 

In any reorganization, where the big insurance companies have 
been important parties, has the Commission ever approved a plan 
that was opposed by the insurance companies? If so, mention the 
cases, please. 

Mr. Manarrte. I know of no case in which we have approved a 
plan presented by the insurance companies. I think that is right. 

I know of no case in which we have gone along with any plan 
that they supported 100 percent, and I know of no case in which we 
have approved their plan.” 

Senator Tosry. At the last hearing on May 8th, you cited some 
compilation, by the Commission staff, showing railroad mileage in 
receivership or trusteeship, going back to 1894. That is transcript 
page 124. Some of those railroad receiverships and trusteeships 
arose from the great depressions of 1893 and the 1930's, did they not? 

Mr. Manarrir. Yes, sir, I think so. 

Senator Torry. Do you think that we must expect, sooner or later, 
a recurrence of such great depressions as we had in 1893 and in the 
1930's? I asked that before. 

You are aware, are you not, that we in Congress and the Executive 
Branch also, have set up all sorts of machinery and governmental 
safeguards to prevent disastrous depressions, to blunt their edge and 
reduce or eradicate them as far as we can ? 

Mr. Manarrir. Yes, sir. 

Senator Tosry. Has your Commission, or have you personally, 
made a thorough study and compilation of all the various steps and 
machinery arranged by the Congress and the Executive to prevent 
and combat depressions, looking ahead ? 

Mr. Manarrir. IT have made no such study, and I doubt if anyone 
in the Commission has. We have a lot of things that we have to do. 

Senator Toney. And a short staff. 

Mr. Manarrizx. And we haven’t enough help to do it, and that 
would be a research job that we probably would not undertake. 

Senator Torry. Somebody must have done that. 

Mr. Manarrte. I would think that the Department of Commerce 
and possibly people like the Federal Reserve Board would be more 
likely to have time for that kind of a study. I would like to see it. 

Senator Tonry. If the parties in a reorganization proceeding don’t 
make a detailed record of all the legislative and executive measures 
and powers to prevent and reduce depressions, does the Commission 
make its estimates of the future without giving serious weight to 
the governmental measures taken to safeguard the future economy 
of the country? 


© Further discussion of this subject below, pp. 189-191. 
®1 Above, p. 64. 
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Mr. Manarrte. Again we do not, Senator, except for the stand- 
ards brought before us in the hearings and on the record, attempt to 
evaluate those factors. 

Now the parties in a hearing in a case of this kind, in a proceeding 
of this kind, will frequently develop possibilities of that character, 
and I recently sat for many days in an advance rate case, ex parte 175, 
in which there was a great deal of testimony and compilations as to 
what the Government and the Government agencies were doing, and 
might be expected to do to meet such a situation. 

Senator Torry. Do your forfeiture decisions reflect a judgment 
by the Commission that our legislative and executive efforts to pre- 
vent and remove depressions are doomed to failure ? 

Mr. Manarrik. No, sir; they do not, of course. 

Senator Tosry. In your own judgment, sir, do you think we are 
bound to have depressions, such as we had in 1893 and in the 1930’s? 

Mr. Manarrie. Isn’t that question repetitive ? 

Senator Toney. Yes. You would agree, would you not, that al- 
though the railroad mileage of the country has not greatly increased 
since 1893 or since the 1930’s, and although there have been compet- 
ing forms of transportation, nevertheless the national level of output, 
as well as the population and our world position, have enormously 
improved since 1893 and even since the 1930's ? 

Mr. Manarrtr. Oh, yes sir; certainly. 

Senator Topry. At the May 8 hearing you referred repeatedly 
to this committee’s reports in 1938 and 1989. Do you think this com- 
mittee should adhere to its views of more than a decade ago, without 
recognizing the immense changes that have taken place since that 
time ? 

Mr. Manarrie. Not at all, sir, but I referred to those reports as a 
masterly analysis of what causes troubles in railroads and what 
ought to be done about it, and what can be done about it under exist- 
ing law. 

Now those factors are in no way modified, I think, by what the 
business situation may be. A sound railroad structure is a sound 
railroad structure, and the desirability or the necessity of keeping 
railroads in sound financial health is the same no matter what busi- 
ness conditions prevail. 

Senator Tosry. You stressed those reports of our committee, our 
depression reports, so-called, but you largely ignored our later reports 
in 1946; indicating the views at which this committee arrived in the 
light of the new developments. 

Every time I have asked you about these 1946 reports of this com- 
mittee, you were very vague in your recollection of them.” When did 
you last read those reports ? 

Mr. Mauarriz. Probably when they came out. I haven’t read 
them since. 

Senator Torry. You called Justice Frankfurter’s opinion in the 
recent Seaboard case, “ill-informed”. But it seems to me he keeps 
more up to date in some of these matters than you do. His opinion 
shows a great familiarity with this committee’s studies and reports 
in 1945 and 1946. 


© Pp. 46-47, 84, 87; also pp. 134, 183. 
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Speaking of the wide differences between the Commission esti- 
mates of future earnings and the amounts of actual subsequent earn- 
ings, Justice Frankfurter said in his opinion of January 28, 1952: 


Extensive studies of this nature were made by the Senate Committee on 
Interstate Commerce in 1945 and 1946, Since these Senate investigations six 
more years of actual earnings have furnished the means of testing the earlier 
estimates, 

If a busy Supreme Court Justice can familiarize himself with our 
1946 reports and apply them to current situations, why can’t the 
Commission ¢ 

Mr. Manarrie. Undoubtedly the Commission can, but you asked 
me when I had read them last, and I don’t recall reading them since 
about the time they came out. 

Senator Topry. At the last hearing on May 8, you testified that 
in some cases the actual earnings have been w ay beyond what you 
estimated they would be, and in some cases they have been considerably 
less. I should like you to prepare a tabulation of these matters for 
this record. Will you kindly do that, or have that done? It appears 
in transcript 179.°° 

Mr. Manarrtr. Those that have been less? 

Senator Topry. Yes, sir. 

Mr. Manarrie. Yes, I can. 

Senator Tosey. My attention has been called to the fact very kindly 
by the clerk of the committee that the hour has now reached 12:00 
noon, and if it meets with the approval of Mr. Mahaffie and any 
other interested parties here, I would suggest that we recess now 
until 2 o’clock this afternoon in this same room. Is that agreeable 
with you, sir? 

Mr. Manarrm. That is all right, sir 

Senator Tosry. It is so ordered. 

(Whereupon, at 12 noon, a recess was taken until 2 p. m., the 
same day.) 


AFTERNOON SESSION 


Senator Topry. Mr. Mahaffie, with reference to our talk before 
luncheon, I can’t recall the last question, but I ask you this. 

Take the 15 largest railroads where the Commission has made one 
or more forfeiture decisions, and show the date of each decision. 
Would that be covered ? 

Mr. Manarrie. Yes, and you went through that and you asked 
me to assemble for you the material that I just spoke to you about. 

Senator Tosry. I am handing you a copy of my request so you will 
know exactly what I am asking “for. 

(The document referred to is as follows:) 


At the last hearing on May 8, you testified that in some cases the actual 
earnings have been way beyond what you estimated they would be, and in some 
cases they have been considerably less (transcript, p. 179). I should like you 
to prepare a tabulation of these matters for this record. May I ask you to 
do that, or have that done? 

(a) Take the 15 largest railroads where the Commission has made one or 
more forfeiture decisions, and show the date of each decision. 

(0) As to each decision, show the estimate of future earnings on which the 
decision was based—and I mean earnings available for interest. If the exact 


8 Above, p. 89. 
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figure doesn't appear in your reports, get it from your files, and indicate where 
the figure appears. 

(c) Then show the average annual earnings available for interest in all 
the years subsequent to each decision, beginning with December 31 of the 
year in which the decision was made. 

I hand you a copy of this request, so you will know exactly what I am asking 
for. If you have any doubt about what I’m after, write me a memorandum of 
your questions, and I shall supply any necessary claritication in writing. 

Mr. Manarrte. That is very helpful. 

Senator Tosey. If there is any doubt after getting back to the 
oflice, write me a memorandum and I will supply “the nec essary clari- 
fication in writing. 

Now, I want to go back to this committee’s reports in 1939 which 
you emphasized so much at the last hearing of May 8th, transcript 
pages 125-131, 149-150, and 201-203." 

Do you remember that re ports of this committee in 1959 discussed 
the advisability of basing estimate of future earnings on the actual 
earnings for the preceding six years, or in the alternative, for the 
preceding 12 years ? 

Mr. Manarrte. I think that was the suggestion in the second matter 
I referred to, the report on the Reorganization Act of 1939. 

Senator Toney. If you had applied the standards suggested in 
the 1939 reports and bills to the Missouri Pacific case, your estimates 
of haber earnings would have been very much higher than those 
which the Commission adopted, is that right ? 

Mr. Manarrie. The past 12 years at the time we were acting on it? 

Senator Tonry. Yes, sir. 

Mr. Mauarriz. I don’t know how that would work out. That 
would include the bad years, would it not, Senator ¢ 

Senator Topry. Yes, it would. 

Mr. Manarrie. And I am doubtful if it would have been a higher 
figure, but I just don’t know. 

Senator Toney. I have given you the memorandum. 

IT am going to ask you to prepare another simple tabulation for 
this record on this subject, since you had so much praise for the 1939 
reports and bills of this committee. 

(a) Take the Commission’s 1949 forfeiture decision in the Missouri 
Pacific case, and show the estimate of future earnings which the 
Commission adopted for each of the three roads involved: The Mis- 
souri Pacific, the Gulf Coast Lines, and the International-Great 
Northern. 

(6) Then show in the case of each road what the average annual 
earnings were over the 6 years preceding the 1949 decision: and sepa- 
rately show what the average annual earnings were over the 12 years 
preceding the decision. And, by earnings, I mean, of course, earn- 
ings available for interest. 

That is covered by another me mor andum I just gave you. 

Mr. Mararri. Thank you, sir. 

Senator Toney. At the last Coals on May 8th, when I pointed 
out the enormous differences between the Commission’s estimates of 
future earnings and the actual amounts of subsequent earnings, you 


* See below, pp. 147—156, 191-194 
5 Above, pp. 65-69, 76-77, 98 
58 See below, pp. 159-160, 
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cited section 77 and the court’s interpretation of that statute to ex- 
plain that the Commission is bound to apply its judgment to the 
record which the parties make in these cases. (Transcript, p. 136.) * 

Do you think it may be advisable for Congress to relieve the Com- 
mission of the heavy responsibility of forecasting the future on the 
basis you have described 

Mr. Manarrtie. If 77 is to be relied on greatly in the future, I think 
it ought to be revised. As I have said this morning, I am hopeful 
that we won’t have many more proceedings under section 77. 

Senator Torry. The ground has been pretty well cleared. 

Mr. Mauarrie. I think that the new legislation which permits of 
voluntary reorganization may be successful in eliminating the need 
for the more drastic processes of 77 and receivership. 

Now, if we aaah run into such a disaster to railroads as would 
throw them rapidly into receivership or trusteeship, my hope might 
not work out, but if it comes on gradually, the security holders I 
think can adjust voluntarily and avoid most of these proceedings. 
Now if that happens that way, there is less need to consider a revi- 
sion of section 77. 

Senator Torry. When the House Judiciary Committee in 1943, and 
this Senate Committee in 1945 and 1946, proposed changes in the 
law that would have relieved the Commission of the power ‘to forfeit 
securities on the bisis of its forecasts, you were invariably opposed 
to those bills, were you not ? 

Mr. Manarrre. I am not sure I have the bills in mind the way you 
have, Senator. This reorganization was before that, and I don’t 
think we opposed that. 

Senator Torry. At the last hearing on May 8, you insisted that the 
Commission has never been wrong in its forfeiture decisions. That is 
transcript pages 137, 193, 199-200." When your estimates turn out 
to be wide of the mark in case after case, is it because the parties have 

made a deficient record? Is it because the law compels you to accept 
the most pessimistic portions of the record? Is it because the Com- 
mission has failed to supplement the record with data that would 
have yielded a more accurate forecast? That is a composite question. 

Mr. Manarrre. When the figure that we accept from the record 
turns out to be wrong, it ordinar rily i is because of changes in conditions 
that the parties were unable to anticipate and prove at the time of 
the hearing. 

Perhaps’ this morning I should have mentioned one other factor 
that has had a great de al to do with the increase in traffic over what 
in many of these cases the parties could anticipate. 

In the enactment by Congress of the so-called Marshall Plan which 
unexpectedly, so far as anyone proposing the plan was concerned, 
unexpectedly and greatly increased the traffic on most of these rail- 
roads, all of them as a matter of fact. 

Senator Torney. It is not your view that the Commission is 100 

ercent free from mistakes in its own forecasts, is it? It is not 
infallible? 

Mr. Manarrre. I have made no such claim, sir. 

Senator Torry. Would you say that mistakes are unavoidable where 
forfeitures are based on estimates of the future, because no Com- 


57 Above, p. 71. 
®* Above, pp. 71, 94-95, 97. 
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mission, however expert, can read the future with sufficient certainty 
to avoid such mistakes ¢ 

Mr. Manarrie. Well, I have tried to make clear that the Commis- 
sion must act on the record before it and that if the record does not 
clearly reflect and prove what is going to happen, the estimate result- 
ing from that record is bound to be wrong. 

Senator Tosry. In other words, to err is human. 

Mr. Maiarrie. I think that is correct. 

Senator Toney. Before Pearl Harbor your Commission did not 
forecast World War II, and your forfeiture decisions gave no weight 
to the potential earnings that would flow from the activities of World 
War II. Is that correct? 

Mr. Manarrie. I think that is correct, yes, sir. 

Senator Tosry. Prior to June 1950, your Commission did not fore- 

cast the Korean war and the mobilization program; so again your 
forfeiture decisions gave no weight to these developments. That is 
correct, isn’t it 4 

Mr. Manarrie. We did not forecast the Korean incident, no, sir. 

Senator Toney. We all hate war, but can we assume there will be 
no more wars ? 

Mr. Manarrir. No, sir. 

Senator Torry. Even if you assume that the second half of the 
Twentieth C entury will be predominantly peaceful, do you give any 
weight in your pending cases to the fact that the great national 
defense effort m: ay continue for many years? 

Mr. Manarrir. Only to the extent, as I said this morning, that the 
parties bring in the expected effect of the continued defense effort, and 
I just mentioned the Marshall Plan that somewhat complicates any 
forecast, because it would be difficult even for the most expert witness 
to know what the Congress is going to do about that. 

Senator Toney. There may be kindred legislation in other lines 
as time brings other things along. 

Mr. Manarrte. Certainly. 

Senator Tonry. Regardless of how long the defense effort persists, 
large earnings for only a few years may enable a road to pay off its 
nee due interest and some of its bonds. That of course is true, isn’t 

, if the volume of income is there ? 

Mr. Manarrte. Quite. 

Senator Tosry. In 1944, in the Missouri Pacific case, you said that 
wartime earnings were only temporary, but in 1947 you asked the 
Court of Appeals to send the plan back, because those earnings en- 
abled the road to reduce its debts and build up large cash balances. 
Isn’t that right? 

Mr. Manarrie. We asked the court to send it back, yes, sir, and part 
of the reason that was put up and which we accepted as valid was 
the very large increase in cash resources available. 

Senator Torry. This committee’s reports in 1946, which seem to 
be so vague in your memory, point out that the most important thing 
to do in most reorganization cases is to use the large cash balances to 
buy in the bonds at a discount and stop further interest charges from 
piling up on those bonds. 

In the 6 vears that have passed since those reports were issued, 
can you point to a single act or public statement on your part that 
would help carry out the policy expressed in those reports / 
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Mr. Manarrie. On my part? 

Senator Toney. Yes. 

Mr. Manarriz. No, I have no public act. That is a matter of the 
court’s jurisdiction. 

Senator Toney. You are familiar with the fact that Mr. Thompson 
is in charge. His name is Thompson, isn’t it, in the Missouri Pacific 
reorganization ? 

Mr. Manarrte. He is the trustee, yes. 

Senator Torry. Do you remember, we had a little investigaton? 
Senator Douglas asked him some questions about the large amount of 
eash he had and the small amount of bonds he had bought, which 
amazed some of us there. 

Mr. Manarrir. As I say, that is a function of the court as to what 
should be done in that regard. 

Senator Torry. Responsibility, too. 

Mr. Manarriz. My understanding is that the security holders were 
mot agreed on any program of that character, and that the security 
holders even fought clear through to the Supreme Court, as I recall, 
that proposal of Mr. Thompson to pay off a lot of the back due 
interest. 

There are very severely contesting, conflicting claims in that prop- 
erty, and I suspect that he has a hard time getting anybody to agree 
on what should be sige 

Senator Torry. In 1948, the Congress enacted into law part of the 
policy of those 1946 reports of this committee, the Reed Amendment 
to the Mahaffie Act, section 208 of the Bankruptey Act. The law now 

calls upon your Commission to decide what “purchases of debt at a 
discount can reasonably be made.” Are you familiar with that 
provision / 

Mr. Mauarrre. No, I wouldn’t say I am. 

Senator Torry. Doesn’t the law require your Commission to decide 
what purchases of debt at a discount can be made? 

Mr. Manarrte. I don’t recall that it does, Senator. 

Senator Tosry. If you conscientiously carry out the policies of that 
new law 

Mr. Manarrie. Perhaps I should qualify that. That would come 
up in connection with a readjustment under the Act if the read just- 
ment got there, but as far as whether Mr. Thompson should buy in at 
a discount, I think it gives us no power. 

Senator Torry. Did Mr. Thompson consult with you at all on these 
matters? 

Mr. Manarrte. No. sir. 

Senator Torry. Back in 1947 Robert R. Young: 

Mr. Manarrie. I might interject there that I think the courts usu- 
ally don’t encourage their trustees to ask for instructions or help from 
other than the court appointed people. 

Senator Tosry. I always thought in view of the high opinion of 
the courts towards the Interstate Commerce Commission, which has 
been manifested on several occasions, it might well be they would 
drop a flea in his ear and say, “Talk to the “people that know most 

about this. Talk to the I. C. C.” 

Mr. Manarrie. I would welcome it, and occasionally a court does 

inquire. 
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Senator Torey. My guess is if he did that and followed your advice, 
he would have bought more bonds, but that is another story. 

Back in 1947 Mr. Robert R. Young came here at my request and 
testified about the B. & O. situation, where there was a lot of cash that 
could have been used to reduce debts. Mr. Young is a railroad finan- 
cier, and this is what he said about large cash balances held by some 
railroads: 

This cry that you need cash in 128 bank accounts is the bunk. The only reason 
you need cash is to take care of your banker friends. 

Is there any truth in that statement? Did you hear it/ 

Mr. Mauarriz. I would say it is somewhat overdrawn. I think you 
need cash besides to take care of your banker friends, 

Senator ‘Toney. At our last hearing on May 8, we discussed the 
Western Pacific case and the Supreme Court decision in that case in 
1943. The same day on which the Supreme Court handed down its 
decision upholding your forfeiture of Western Pacific securities, the 
court also handed dow na decision sustaining your forfeiture of various 
securities in another big reorganization—the Chicago, Milwaukee, St. 
Paul, and Pacific. You recall that ? 

Mr. Mauarriz. Yes, sir. They decided the St. Paul case. I wasn’t 
sure it was the same day, but you are probably right. 

Senator Tosnry. I think it was. 

Leaving aside for the moment the question of the soundness or un- 
soundness of your reorganizations in the Western Pacitic and Mil- 
waukee cases. 1 would like to develop at this time the extent of the 
far-reaching powers which the Supreme Court has left in the Commis- 
sion’s hands in these railroad reorganizations. 

If you are confirmed, you wouk lcontinue to have an Important part 
in exere ising the powers which the Supreme Court proc laimed for 
your Commission in the Western Pacific and Milwaukee cases, would 
you not ¢ 

Mr. Mauarriz. I would assume so, yes, sir. 

Senator Tosey. Your inferences would be enhanced by your new 
tenure of oflice. 

Do you remember the amount of Milwaukee Railroad securities 
which your Commission ruled out as valueless in 1939? 

Mr. Mauarriz. No, 1 do not. 

Senator Torry. The Supreme Court decision states that you re- 
ported the total debts of the Milwaukee up to the end of 1938 at about 
S627 million; and you fixed the maximum capitalization at about 
848,500,000. On the basis of those figures,-the bonds and other 
creditors’ cli aims ruled out as valueless by your Commission amounted 
to more than S78 million. Is that correct ? 

Mr. Manarrir. I have no reason to doubt its accuracy. 

Senator Toney. Those have been checked and double checked. I 
think they are correct, 

Mr. Mauarrie. | know how those bonds came to be there. Don’t 
you, Senator ¢ 

Senator Torry. No, I do not. 

Mr. Manarrie. The Milwaukee went into receivership in 1925. It 
emerged in 1928 with, as I recall—you referred to that receivership 
the other day. It was not properly reorganized, and it went into 
trusteeship again pretty shortly because it couldn't support its finan- 
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cial structure. In the meantime it accumulated unpaid interest and 
other bills. 

I haven’t the figures definitely in mind, but it was perfectly normal 
that it had to have some of that accumulation of debt wiped out, and 
undoubtedly that is what resulted. If it was 78 million—I have for- 
gotten the figure—that seems moderate. 

The Milwaukee illustrates the thing that went on for many years 
in receivership operations of railroads. While it was in receivership 
it was pretty well maintained. It paid no interest. It came out 
owing that additional interest and issued securities for it. 

It, in the meantime, had been maintained fairly well, and it was not 
necessary for a while for such heavy maintenance to be put in. That 
enabled it to live for a while, but it succumbed and had to go into 
trusteeship before too long anyhow. 

Senator Torry. The Supreme Court also reported that your Com- 
mission ruled out as valueless all the preferred and common stocks of 
the Milwaukee Railroad, amounting to about $119 million of preferred 
stock and 1,174,060 shares of no-par common stock. Does that square 
with your memory ? 

Mr. Mawarriz. Yes. I am not sure of the figures. 

Senator Tosry. Assuming they are correct, it squares with your 
memory. 

The railroad’s balance sheet, as reported in the financial manuals, 
carried that common stock at about $105 million. On that basis, the 
total book value of the preferred and common stock wiped out by 
your reorganization of the Milwaukee Railroad amounted to about 


3224 million. Is that correct in volume, approximately ? 


Mr. Manarrie. I suspect it is. 

Senator Tosry. Now adding $224 million of stock and $78 million 
of creditors’ claims wiped out by your decision, the total securities 
forfeited in that Milwaukee case amounted to over $300 million. Does 
that sound accurate as to amount ¢ 

Mr. Manarrtz. I would not be in a position to dispute it. I think 
probably that is all right. 

Senator Tosry. Those securities, extinguished by your reorganiza- 
tion decision in 1939, were in fact created under a previous reorganiza- 
tion approved by your Commission back in 1928. Do you recall that? 

Mr. Manarrie. Yes. 

Senator Tosry. That previous reorganization proceeding received 
very careful and extended consideration by your Commission before 
you approved the reorganization securities in 1928, did it not? 

Mr. Manarrie. Yes, of course it did. 

Senator Tosry. And your Commission conducted a special investi- 
gation of the Milwaukee Railroad finances, beginning in about 1925, 
did you not? ; 

Mr. Mauarrie. Yes, sir. 

Senator Tosry. So your Commission had the financial affairs of 
the Milwaukee Railroad under active study for at least three years 
before your Commission approved the reorganization securities in 
1928 as being compatible with the public interest. Isn’t that right? 

Mr. Manarrir. Yes, sir. 

Senator Torry. The Commission’s Bureau of Finance had a great 
deal to do with that financial investigation and with studying the 
reorganization securities approved in 1928, did it not? 
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Mr. Maunarrie. It had something to do, though the case itself was 
on a Commissioner’s personal docket and was not handled by the 
Bureau. 

ype Tosey. During all that period of at least 3 years, 1925 to 

928, you were Director of the Commission’s Bureau of Finance? 

3 Mauarriz. Yes, sir. 

Senator Topey. The Commission could not honestly and conscien- 
tiously have approved and authorized the Milwaukee securities created 
under the 1928 reorganization, if the Commission thought those se- 
curities would go sour. ‘That is obvious, isn’t it? 

Mr. Maunarrie. Well, we discussed that quite a little. It ought 
not to have approved them if it were not convinced that they had a 
chance. 

Senator Tosry. To work out. 

Mr. Manarrie. Of working out. We discussed our difficulties a 
good deal in the report in that case, Senator, and in that report we 
undertook to limit the expenditure of funds with that. 

That undertaking by us was litigated, went to the Supreme Court, 
and our power to do that was repudi: ited by the Supreme Court. The 
dissent in that case by Chief Justice Stone, I think he was at that 
time, was joined in by at least two other Justices, which had more 
to do, I think, with the enactment of section 77 than any other one 
thing, but we quarreled with the situation—the Commission did; I 
was not voting at that time—but we were dissatisfied with the situa- 
tion we were in in handling these receivership railroads as far as 
capitalization was concerned. 

Senator Toney. Among the securities authorized by the Commission 
in 1928 were the $300 million of bonds and stocks which were ruled 
out by the same Commission as valueless in your reorganization de- 
cision about 10 or 11 years later—in 1939. How do you explain that? 

Mr. Manarrie. Well, I thought I just had explained it. 

Senator Tosey. I did not catch that. 

Mr. Manarriz. We had no real effective jurisdiction over security 
issues in areas emerging from receivership. We undertook to limit 
the expenditures in that case and our decision was repudiated by the 
Supreme Court. 

The difficulties we pointed out, or the Commission pointed out—as 
I say, I was on the Commission at that time; I think Mr. Eastman 
had more to do with it than anybody else, but the difficulties we pointed 
out—led, as I say, largely to the enactment of 77, giving us more 
authority over these carriers being reorganized. 

Senator Tosry. In addition to wiping out the securities which it 
had specifically authorized a decade earlier, the Commission also 
downgraded some of the other securities which it had approved in 
the 1928 reorganization. Do you recall that? 

Mr. Mauarrin. Yes, sir. 

Senator Torry. Under your forfeiture plan of 1939, the first mort- 
gage bonds which the Commission had approved in 1928 had to be 
exchanged, i in whole or in part, for second mortgage bonds. Is that 
right ? 

Mr. Manarrir. That is in substance right. I think we did not call 
them second mortgage. I think we called them income bonds. 

Senator Toney. And second mortgage bonds, which the Commission 
approved in 1928, had to be exchanged for new stock. Is that right? 
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Mr. Manarrie. Yes, sir, I think so. 

Senator Torry. Fixed interest bonds of the Milwaukee Railroad, 
which the Commission approved in 1928, had to be exchanged for 
income bonds or contingent interest bonds in the 1939 reorganization. 
Right? 

Mr. Manarrie. Yes, sir. 

Senator Torry. So all along the line, the Milwaukee security owners 
were compelled to accept lower erade securities for the higher grade 
securities they owned. 

In 1943 the Supreme Court refused to interfere with your 1989 
reorganization of the Milwaukee Railroad, which outlawed as unsound 
some of the very securities which the Commission had authorized in 
1928 as sound and compatible with the public interest. Is that a 
correct picture ? 

Mr. Manarrie. Yes, sir. 

Senator Tosry. I want to summarize this aspect of the Milwaukee 
situation. Of the bonds and stocks authorized and approved by the 
Commission in 1928, after thorough hearings and study, as being 
sound, lawful and compatible with public interest, your Commission 
ruled a decade later that $300 million book amount must be wiped out 
as valueless and their owners deprived of what they thought were 
sound secunities. 

And of the bonds that you did not wipe out entirely, you ruled 
that hundreds of millions of dollars of such bonds must be down- 
graded below the status the Commission approved in 1928 as being 
sound and compatible with public interest. When you strip that 
situation of all the technicalities and the double talk, isn’t that the 
story of what happened to those Milwaukee Railroad securities be- 
tween the two reorganizations that vour Commission approved, in 
1928 and 1939? 

Mr. Manarrir. Well, I don’t thing it is stripping it of double talk 
when you take into consideration the things I have just been saying, 
Senator. 

Senator Tosry. I said strip the situation of all the technicalities 
and the double talk. 

Mr. Manarrm. I think it hardly a technicality to point out what 
we said about the first reorganization and what happened to it in the 
court. As far as the figures are concerned, I have no reason to quarre!] 
with the figures as you have given them 

Senator Torry. But i in 1943, the Supreme Court refused to interfere 
with the reorganization, whereby the Commission in effect wiped out 
its own handiwork, and downgraded its own handiwork. Isn’t that 
the layman’s meaning to be attached to that affair ? 

Mr. Manarrim. Well, I don’t know what the layman would attach 
to it, but anyone who understands the way these things have to be 
done would, I think, give consideration of the fact that we are follow- 
ing a law that was enacted and set up after the 1928 decision, and set up 
very different criteria for reorganization. 

Senator Torry. Well, do you know of any commission in the history 
of the United States that has ever wiped out in a single case $300 
million of securities that were previously authorized by the same com- 
mission as being compatible with public interest ? 

Mr. Manarrie. No, I do not. 
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Senator Torney. Where an official has such vast powers as those 
which the Supreme Court proclaimed for your Commissioners in the 
Western Pacific and Milwaukee cases, do you think such powers should 
be exercised with great caution and conservatism ¢ 

Mr. Manarrir. Yes, sir. 

Senator Toney. At the last hearing on May 8, you said that the 
Commission must reach its decisions on the basis of the record that 
is made by the parties in these reorganization cases. 

Where a record before you leaves you in sincere doubt as to whether 
certain securities should be held valueless or held to have some value, 
do you think it is conservative to resolve that doubt in favor of wiping 
out the securities? Or, in your opinion, would it be conservative to 
resolve the doubt in favor of giving the securities a chance to survive ¢ 

Mr. Manarrie. I think if you can see any reasonable chance of a 
value to attribute to the securities, it ought to be attributed. 

Senator Tonry. A saving clause there, yes. 

Mr. Manarrie. I don’t think securities ought to be authorized un- 
less there is a possibility of their having earnings available for serv- 
icing them. 

Senator Torry. Where division 4, or the Commission as a whole, 
has been divided on a question of wiping out certain securities, or on 
a question of wiping out some of their existing contract rights, you 
have invariably been on the side that favored the most severe treat- 
ment of existing securities. Isn’t that the plain record of your part 
in these controversial railroad reorganization cases over the last 15 
years ¢ 

I am not saying what the motivation was at all or challenging you, 
but am making a statement of record. 

Mr. Manarrte. I have usually been with the majority I think. 

Senator Toney. Would you say that the majority usually has been 
with you? 

Mr. Manarriz. Well, of course I could be bragging. 

Senator Tosry. No, you wouldn’t be. I am looking for the truth, 
that is all. 

Mr. Manarrre. I don’t dominate these things. 

Senator Tosry. But I think you have got the largest single influ- 
ence in the Commission beyond peradventure, and I think you have 
earned that. 

The normal human being who has securities that are wiped out by 
governmental decisions would like to know as fully as possible why 
this was done, and what was the reasoning and what we re the facts 
on which the fatal decision was based. You are aware, aren’t you, that 
men and women whose securities are at stake have a deep curiosity 
and interest in underst anding the factors which determine their fate ? 
That is human, isn’t it ? 

Mr. Manarrir. Yes, sir. 

Senator Toney. A court charged with reviewing one of your for- 
feiture decisions can proceed far more intelligently if the whole 
process employed by your Commission is made clear and understand- 
able. You would not ‘disagree with me there would you ? 

Mr. Manarrir. I would agree with it entirely. 

Senator Torry. It seems to me that it is not consistent with our 
ideas of justice in America to issue Government orders affecting 
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civilians, especially orders declaring their property to be valueless, 
without letting the public know in detail how and why such orders 
are decided on. Would you agree with that? 

Mr. Manarrign. Quite, yes, sir. 

Senator Toney. It isa very difficult job, is it not, to gauge the future 
and estimate what the future earnings of any particular railroad 
will be? That is elementary. 

Mr. Manarriz. That is true. 

Senator Toney. You have to do a tremendous amount of work and 
studying, before you can decide that there is not a reasonable prob- 
ability that a road can earn enough to produce earnings applicable 
to any particular class of its securities, do you not ? 

Mr. Manarriz. Someone has to. We have the benefit of the studies 
that are made by the people brought in by the parties, which are very 
elaborate and very far reaching. 

Senator Torry. If your estimate is too low, and subsequent opera- 
tions show that there would have been earnings applicable to the 
forfeited securities, the owners of those securities are powerless to 
remedy the injustice after the plan goes into effect. 

I believe your previous testimony here agrees that the security 
holders in that kind of a situation have no way ‘of recover ing anything. 
Transcript pages 163 and 180.*° 

Mr. Maunarrir. I think that is right. 

Senator Tosry. To make sure there will be no such injustice, does 
the Commission try to bend over backwards and take every precaution 
against wiping out securities, unless it is absolutely necessary ¢ 

Mr. Manarrix. Well, I, speaking for myself, yes, sir, and I think 


that is the attitude of the Commission generally. 
Senator Tosry. Do you get all the help you can on the subject from 
all the interested parties and from the record they make before the 
Commission’s examiners ¢ 
Mr. Manarrin. Yes, sir. 
Senator Torry. Before you reach your own conclusion on as ‘ob- 
y 


able future earning power, do you get all the help you can possib 
on the problem from the expert staff of the Commission ? 

Mr. Manarriz. The expert staff who are engaged in that type of 
work, yes, sir. 

Senator Tosry. There is no formula that will fit every case, is 
there ? 

Mr. Manarrie. No, sir. 

Senator Tosry. Here is what the Supreme Court said in deciding 
the Milwaukee case in 1943, and I quote: 


get 


A valuation for reorganization purposes based on earning power requires, of 
course, an appraisal of many factors which can not be reduced to a fixed 
formula, 

Do you agree with that? 

Mr. Manarrir. Yes, sir, if the Supreme Court says it. I always 
agree with it. 

Senator Tosry. Did you agree with them yesterday ? 

Mr. Manarrte. I haven’t read what they said, but so far as I 
know 


5 Above, pp. 82, 89. 
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Senator Tosry. You had better read it, sir. It reads well. Thank 
God for it. 

No two cases are alike in all particulars, are they / 

Mr. Manarrie. No, sir. 

Senator Toney. In the Milwaukee case, the Supreme Court pointed 
out the difficulty of estimating future earnings. These are the words 
of the Supreme Court: 

It entails a prediction of future events. Hence an estimate, as distinguished 
from a mathematical certitude, is all that can be made. 

That is what you are up against, is it not, in the exercise of your 
power; and that is what your expert examiner is up against, is it not, 
when he gets up an estimate to submit to you? 

Mr. Manarrize. Yes, sir; I think that is an accurate statement. 

Senator Toney. When a member of the Commission’s expert staff 
gives you his estimate of the future earnings of a particular road, do 
you get just the end conclusion at which he arrives, or do you also get 
the facts, the analysis and the reasoning upon which his estimate is 
based ? 

In other words, when you have children in school and the teacher 
gives the problem and she gets the answer, she says, “Go to the black- 
board and show how you got the result.” Do you do that with your 
force? 

Mr. Manarrir. Oh, yes, quite, and one of our complaints in these 
reorganization cases, they run hundreds of pages trying to explain it 
and make it clear so that anybody interested enough to read it can 
understand it, but when we send those out to the parties or when 
parties consider them, we sometimes learn that about all they look at 
are the final figures. 

Senator Tosry. But you try to know exactly how the examiner or 
experts arrive at their estimates, don’t you? 

Mr. Manarrie. Surely. 

Senator Tonry. No matter how expert a staff member may be, you 
would not accept his estimate of future earnings, would you, without 
understanding the facts he has assembled, the weight he has given to 
each fact, the inferences he has drawn, and the reasoning he has ap- 
plied in reaching his conclusions? 

Mr. Manarriz. That is right, and in addition to that, Senator, 
we have the help of the parties on that. 

These cases are handled as proposed report cases, and the work of 
the examiners is criticized by the parties extensively, and then ordi- 
narily or almost universally we hear arguments in which those con- 
tentions as to errors and not doing the computation right and so 
on are argued before us. We try to exhaust the situation. 

Senator Tosry. Yes, I thought so. And so the less he discloses to 
you about the facts and reasoning he employs, the harder it is for 
you to check up on the soundness of his conclusion. Is that right? 

Mr. Maunarrm. The less he discloses? 

Senator Tosry. Yes. In other words, if he discloses little, it is more 
difficult for you to justify his conclusions? 

Mr. Manarrtr. I would send for him and talk it out with him if 
I did not find his manuscript or his documents were sufficient for me 
to understand. 
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Senator Tosry. And just as you or the Commission want the under- 
lying facts, inferences and reasoning of your staff expert, so the 
courts and security holders look to the Commission, do they not, for 
an explanation of ‘the conclusions which the Commission reaches? 

Mr. Manarrtz. Yes, sir. 

Senator Torry. It would hardly be fair to the courts and to the 
security holders for you to wipe out securities on the basis of your 
estimate of the road’s future earnings, without disclosing the nature 
and amount of that estimate. You agree with me on that, don’t you? 

Mr. Maunarrir. Yes, sir, certainly.” 

Senator Tosry. Has your Commission ever made a forfeiture de- 
cision without disclosing the estimate of future earnings, which is 
so important in determining the new capitalization ¢ 

Mr. Manarrie. I know of none in which we have put out a report 
in any of these cases in which we have not set out the facets on which 
we base it. 

Senator Tosry. You try to enlighten the stockholders all you can. 

Have all your forfeiture decisions specifically disclosed the under- 
lying facts, the relative weight you attached to each fact, and the 
step-by-step reasoning by which your Commission has reached its 
estimate of future earning power in each case? 

Mr. Manarriz. Well, I wouldn't say that we have disclosed the 
step-by-step reasoning, Senator. 

Where you have 11 people who must collaborate in a decision, the 
reasons that actuate different individuals and that lead perhaps to 
the same conclusions may be different. A group job like the Com- 
mission task of getting out a decision I think over the years it has 
been demonstrated that the reasoning behind each member’s ultimate 
view can not reasonably be expected to be set out. 

Senator Tosry. Now you did not make that kind of a thorough 
detailed disclosure in the Milwaukee case or Denver and Rio Grande 

case or the Frisco case, did you? 

Mr. Manarrie. No, we did not undertake to tell what actuated the 
reasoning of each Commissioner. No, you can’t do that, but we 
undertook to give the basis of the decision very fully so that it could 
be understood. 

Senator Tosry. Now, Mr. Mahaflie, I have concluded the prepared 
questions I have submitted to you today, and I would like to say this 
to you now. 

| have asked certain data from you which I passed to you before, 
which you kindly said you would supply at your convenience. When 
that is received by me and when I have had a chance to examine the 
record of today, which will be tomorrow, and go over it thoroughly 
and in the light of what has happened at the last two or three heari ings 
we have had, I would like then, if there are any things in the wall 
that I think need a little mortar, I would like to have the privilege, 
if I could, of just sitting down with you and filling any gaps that 
are vacant and void. 

The main examination is over as far as I am concerned, and I want 
to thank you for your courtesy and fairness in answering these 
questions. 


© Further discussion of this subject, below, pp. 147-156, 191-194 
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You have been very helpful, and I appreciate it personally man to 
man, but I would say I would like to reserve the right, if it meets 
with your approval, to take up the finished record and go over it 
and look for any amplification and so forth, if it needs any amplifying. 

Mr. Mauarrie. I would be very happy, Senator, to help you out in 
any way that I can in that regard. I have this to say, however, if 
I may. My only son is er aduating from college at one _ of this 
week, and I had planned to go tomorrow afternoon to his com- 
mencement. 

Senator Toney. What college is that 4 

Mr. Manarrir. Amherst. 

Senator Tosry. I thought you would say Amherst. 

Mv. Manarrivn. I would like to keep that engagement. 

Senator Tosry. I congratulate you in having your son graduate 
from Amherst. 

es years ago I spoke at a testimonial dinner of Dwight Morrow 
up 1 1 Ne Ww York. I never met Morrow before, and I went to New 
York and with trepidation went to the Hotel Pierre. There was a 
little room off the dining room where we sat waiting for dinner to be 
served. 

We began talking about public life and our experience, and he said, 
“You know, Senator, I never forgot Rule No. 5 at Amherst College.” 

I said, “What was it?” 

He said, “To learn not to take yourself too seriously.” 

if I had the right, I would paint over the desk of each Senator, 
“Learn not to take yourself too seriously,” for all men in public life. 
After all, we are in the service of the public. 

Again I thank you, sir. 

Mr. Manarrte. ] think Mr. Morrow had some other fine ideas. 
Well, that is all | had in mind; if you want to talk to me further 
about this - 

Senator Tonry. Exclude tomorrow and the next day. 

Mr. ManaArriz. If you want to put some question to me in writing, 
the people in my office can undoubtedly furnish that. 

Senator Tonry. There is no rush about it. 

The hearing stands adjourned. 

(The following statement submitted for the record :) 

Mr. Chairman and members of the committee, my name is John V. Lawrence, 
and I am Managing Director of American Trucking Associations. That organi- 
zation is known to most of you but I might say for the record that it is the 
national trade association of the trucking industry, representing all types of 

‘arriers, both for hire and private, and having affiliated associations in all 
forty-eight States, and the District of Columbia. Our offices are located at 1424 
Sixteenth Street, Northwest, Washington, D. ¢ 

I appear in this hearing at the direction of the Administrative Committee of 
American Trucking Associations who at their meeting of February 12, 1952, 
voted unanimously to support the confirmation of the Honorable Charles D. 
Mahaffie for reappointment to the Interstate Commerce Commission. 

In the view of our organization, from observation of Commissioner Mahaffie 
over many years, we find him an excellent and most efficient administrator, 
At the same time while we may have disagreed with his decisions from time to 
time we do feel that in arriving at decisions he exercises in a very high degree the 
eourage of his convictions. 

We feel that the reappointment of Commissioner Mahaffie will be a real contri- 
bution to the dignity of the bench of the Interstate Commerce Commission. We 
urge strongly his confirmation. 


(Whereupon, at 2:40 p. m., the committee adjourned. ) 
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NOMINATION OF CHARLES D. MAHAFFIE TO THE 
INTERSTATE COMMERCE COMMISSION 





TUESDAY, JUNE 24, 1952 


Un1tep States SENATE, 
COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The committee met, pursuant to call, in room G16 the Capitol, Sen- 
ator Charles W. Tobey, presiding. 

Present : Senator Tobey. 

Senator Torry. ‘The hearing will come to order. 

Well, Mr. Mahatffie, this is the beginning of the end of these trials 
and tribulations, I’m happy to say. 

Mr. Mahaffie, at the last hearing on June 3d, I asked you for com- 
parisons of estimated future earnings and actual subsequent earnings 
in the 15 largest railroad reorganization cases; and on June 10 you 
sent me a letter with attachments on that subject which I shall ask 
the reporter to include in the record here. 

(The documents referred to are as follows :) 

INTERSTATE COMMERCE COMMISSION, 
Washington, June 10, 1952 
Hon. CHARLES W. Topsy, 
United States Senate, 
Washington, D. CO. 

Dear SENATOR Tosey: At the hearing before you on the 3d instant you asked 
me to furnish you certain data as to the estimates of earnings available for 
interest compared with subsequent earnings available for that purpose of the 
15 largest railroads for which reorganization plans have been approved by the 
Commission. 

asked Assistant Director Boyden and Section Chief Baker of our Bureau 
of Finance to prepare the data covered by your request. The compilations they 
have prepared are enclosed herewith. The separate compilation you asked for 
as to data in connection with the Missouri Pacific and its subsidiaries is not 
yet complete, but I hope to have it in your hands before the close of the day. 

You also inquired as to earnings of the Seaboard Air Line Railroad Co. since 
reorganization, and particularly whether they have been sufficient to pay all 
iccumulated interest on indebtedness existing at the date of reorganization. 
Section Chief Baker’s memorandum of the 10th instant addressed to me, which 
s enclosed, is in response to that inquiry. You will note from it that the 
excess of interest over earnings available therefor totals $135,963,328. 

Yours very truly, 
. CHARLES D. MAHAFFIF, 
Commissioner. 
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ESTIMATES OF FUTURE EARNINGS AVAILABLE FOR INTEREST COMPARED WITH SuB- 
SEQUENT EARNINGS AVAILABLE FOR THAT PuRPOsE OF 15 LARGEST RALLROADS 
CONCERNING WHICH THE COMMISSION APPROVED PLANS OF REORGANIZATION 
FINDING COMMON StToOcK OF OTHER SECURITIES To BE WITHOUT VALUE 


RAILROADS EMBRACED IN THIS COMPILATION 


Central of Georgia Railway Co. 

Chicago & Eastern Lilinois Railway Co. 

Chicago Great Western Railroad Co. 

Chicago, Milwaukee, St. Paul & Pacific Railroad Co. 
Chicago & North Western Railway Co. 

Chicago, Rock Island & Pacific Railway Co. 

Denver & Rio Grande Western Railroad Co. 

Florida East Coast Railway Co. 

Minneapolis, St. Paul & Sault Ste. Marie Railway Co 
Missouri Pacific Railroad Co. and subsidiaries. 

New York, New Haven & Hartford Railroad Co. 

St. Louis-San Francisco Railway Co. 

St. Louis, Southwestern Railway Co. 

Western Pacific Railroad Co. 

Wisconsin Central Railway Co. 


CENTRAL OF GEORGIA RAILWAY CO 


(a) Decisions of Commission 


Original decision approving plan: July 138, 1945, 261 ICC 263 
Supplemental report modifying plan: November 6, 1945, 261 ICC 501 


(b) Estimate of future earnings available for interest 


Normal future year estimate by witness for debtor's trustee__ _. $926, 656 
Earnings available for interest which would result from an increase 

of 10 percent over revenues forecast for the normal future year, 

which increase the trustee testified would not be an unreasonable 

IRN RIN se Og i octane eee ceo wisn: Bye, O26 


The Commission made no estimate of the normal future year. With respect 
to the above estimate, the Commission stated: “The trustee and the traffic 
officers appear to have taken a highly conservative view of the future earnings 
of this property.” It pointed out that capitalization of $1,682,647 at 5 percent 
would produce a new capitalization of $33,652,940. The capitalization approved 
by the Commission was $84,408, 70S, which is equal to an amount which would 
be produced by capitalizing $4,220,440 at 5 percent. 


(c) Actual earnings available for interest 


Year {mount Year Amount 
145 ww $5, 674,545 1949 $606, 497 
1946 janes “eee, aoe 1950 2, 817, 320 
1947 , +383, 954 1951 pia interiors te eeerieee 
1948 : _. 1,974,190 Average annual earn- 

ings, 1945-1951___.. 1,757, 485 


4 Deficit. 
CHICAGO AND EASTERN ILLINOIS RAILWAY CO. 


(a) Decision of Commission 
Original decision approving plan: November 4, 1938, 230 I. C. CG, 199 
Report on further consideration modifying plan: January 20, 1939, 230 I. C. C. 571 
(b) Estimate of future carnings available for interest 
Normal year estimated by debtor ___- ie cinta cnn cnx SEBEZO0O 


The Commission made no estimate and did not specifically adopt the fore- 
going estimate. In fixing the capitalization the Commission did so “in view 
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of the estimated earnings in a normal year, the necessity for setting aside 
liberal amounts for additions and betterments and the necessity for payment 
of large amounts for social-security, railroad retirement, income, and undistrib- 
uted-profits taxes, and in order to make more certain earnings that are adequate 
on the capital involved.’ The Commission pointed out that capitalization of 
the above amount at 5 perecent would produce $61,040,000, The capitalization 
approved by the Commission was $61,000,000. 

(ec) 


Actual earnings available for 


Year 
1938 
1930 
1940 


Amount 

$725, 448 
982, 652 
, O22, TOO 


intere st 


Year 
146 

147 

1948 


fmount 
S110, 284 
2, 564, 416 
2, 238, 784 


1941 
1942 
1943 721 
1944__- ; 3, 019, 853 
1945__- 2, 487, 465 


, 958, 847 
_ 3,845,114 
3, 402, 


1950 324, 349 
1951 3, 550, 062 
Annual 


ings, 


+ Oem 


149) _____ 1.201, 048 


averace 


LYSS—H1 


earn- 
2, 215, 226 
1 Deficit. 
CHICAGO GREAT WESTERN RAILROAD CO 
(a) Decisions of Commission 


Original decision approving plan: August 4, 1938, 
report modifying plan: April 17, 1989, 2338 1CC 63 


228 ICC 583 Supplemental 


(b) Estimate of future earnings available for interest ° 


Original forecast by debtor for years indicated : 
UR ax 
1938__. 
1939__- 
1940 
1941 
Average for 5 years 


The debtor later argued on brief that a subsequently authorized rate increase 
would result in additional earnings of $900,000 a vear (228 ICC 612). 

No precise estimate of future earnings was made by the Commission and it 
did not adopt the forecast of the debtor. 

For purposes of comparison, the Commission pointed out (228 I. C. C. 612) 
that the average earnings available for fixed charges forecast by the debtor for 
the 5 years 1937 to 1941, capitalized at 5 percent, would give approximately 
$46,000,000, that the maximum forecast for 1941 would produce about $57,000,000, 
and that considered from the standpoint of earnings alone “it thus appears that 
capitalization of the reorganized company should be within the limits of from 
$44,000,000 to $61,000,000. But other factors should be given consideration.” 
The Commission in its original decision approved a capitalization of $62,291,827. 
In its supplemental report it increased this amount to $63,091,827. 

(c) Actual earnings available for interest 

Year Amount 
ae Stand S518, 126 
1939___- ; ; 1, 582, 818 
1940 1, 690, 327 
1941 . 2, 843, 208 
1942 3, 627, 191 
1943 3, 678, 240 
Rs ecehiisiinsi anadagtiic 3, 333, 050 
517 


eee 


Year Amount 

146 $1, 801, 400 
1947 2, 436, 235 
1948 . 3,021, FO 
1949 _ 2,616, 460 
1950 3, 697, 689 
1951 3, ¢ OS4 
Average annual earn 

ings, 1938—51 


)- 


mt, 
2, GSO, 280 


CHICAGO, MILWAUKEE, ST. PAUL & PACIFIC RAILROAD CO. 


(a) Decisions of Commission 


Original decision approving plan: February 12, 1940, 289 ICC 485. 
Supplemental reports modifying plan: June 4, 1940, 240 ICC 257; 


December 6, 
19438, 254 ICC 707; April 10, 1944, ICC 223. 
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(b) Estimates of future earnings 


Debtor’s estimate at hearing on June 16, 1987, of the income which would be 
available for fixed charges in the years indicated : 

$12, 043, 000 

12, 866, 000 

15, 686, 000 

17, 477, 000 

anu: Sa, Ge OOO 


Normal future year as estimated by the group of institutional 


RNIN Soo st ee se i ahaha are Siac 15, 894, 000 


(The Commission made no estimate, and did not adopt the above estimate 
of a normal future year. The Commission’s report (239 ICC 485, at p. 540), 
recited that capitalization of the estimated future normal year at 4.7 percent 
would produce $338,170,213. The capitalization actually approved was approxi- 
mately $533,000,000, which is an amount which would be produced by ecapital- 


izing $25,051,000 at 4.7 percent.) 


(c) Actual earnings available for 


Amount 
$13, 730, 685 
27, 806, 0438 
34, 308, 169 


interest 
Year 

1947 

1948 

1949_ 

aaa 


Amount 
$17, 578, 370 
15, 706, 656 
13, 000, 007 
23, 464, 508 


51, 353, 787 
33, 334, 129 
27, 689, 778 
14, 097, 134 


18, 398, 396 
a annual earn- 


ings, 1940-51 24, 188, 972 


CHICAGO & NORTH WESTERN RAILWAY COMPANY 
(a) Decisions of Commission 


Original decision approving plan: December 12, 1939, 236 ICC 575 
Supplemental report modifying plan: April 2, 1940, 239 ICC 613 


(b) Estimates of future earnings 


Normal future year estimate adopted by the Commission as a basis 
for its plan. (The amount shown includes estimated earnings 
of the Chicago & North Western and of its subsidiary, Chicago, 
St. Paul, Minneapolis & Omaha Railway Company)__-_.________ $14, 625, 000 


(c) Actual earnings availablé for interest 


Year 

1947__. é 

1948__.._ 

1949____ 

1950 

1951_ 

Average annual earn- 
ings, 1989-51____-_- 


Year Amount 
1939__ $7, 708, 578 
11, 680, 767 
19, 558, 048 
29, 641, 344 
46, 399, 218 
27, 903, 075 
23, 179, 617 
15, 240, 816 
The above figures include income of the Chicago, St. Paul, Minneapolis & 
Omaha Railway Co. but exclude interest income of the Chicago & North Western 
attributable to bonds of the former corporation owned by the latter. 


Amount 
$11, 740, 285 
13, 860, 682 
6, 710, 810 
12, 848, 723 
8, 597, 668 


18, 082, 279 


DENVER & RIO GRANDE WESTERN RAILROAD COMPANY 


(a) Decisions of Commission 


Original decision approving plan: July 11, 1989, 233 ICC 515 
Supplemental reports modifying plan: April 2, 1940, 239 ICC 583; 
1942, 254 ICC 5; June 14, 1948, 254 ICC 349 


July 13, 


(b) Estimate of future earnings available for interest 


Normal future year estimate by debtor (Includes Denver & Rio Grande and 
Denver & Salt Lake Railway Co.) 





NOMINATION OF CHARLES D. MAHAFFIE L151 


The Commission made no estimate for a future normal year and did not 
specifically adopt the foregoing estimate. In its second supplemental report of 
July 18, 1942 (254 ICC 5, —), the Commission stated that the trend of 
earnings indicated that in 1942 the debtor’s forecast for a future normal year 
would be exceeded, and that the forecast capitalized at 4 percent would amount 
to $155,385,600 and at 5 percent $124,308,500. The capitalization finally approved 
by the Commission was $155,173,127. For purposes of comparison, the require- 
ments under the approved plan for charges (including sinking and capital fund 
payments) before dividends on stock amount to $4,584,689, and the total require- 
ments for all charges, full dividends on the 5-percent preferred stock, and a 
6-perecent dividend on the common stock amounted to $8,321,305. 


(c) Actual earnings available for interest 


Amount ' Year Amount * 

1939 $2, 299, 867 1948 __- . i $10, 654, 693 

1940 . 3. 330, 283 1949 __ i, 698, 471 

1941 : 5, 019, 436 1950 - ; 9, 828, 466 

1942 8, 117, 454 IE Sith bin Sccdctxth ncienie ii, 740, 405 

1943 12, 120, 423 Average annual earn- 

1944 __ re 8, 881, 389 ings: 

1945 ; * 719, 646 1939-1951 - si 7, 625,188 

1946 __ . . 2,063, 150 1942-1951 _______ 8, 847, 786 

aT... za 8, 098, 051 1943-1951 7, 871, 822 
4Includes Denver & Salt Lake Railway Co., which was merged into the Denver Rio 


Grande Apr. 10, 1947 
2 Deficit. 


FLORIDA EAST COAST RAILWAY CO. 


(a) Decisions of Commission 


Original decision approving plan: April 6, 1942, 252 ICC 4° 

Supplemental a oe modifying plan: August 10, 1942, 252 [CC 731; January 
8, 1945, 261 ICC 151; April 8, 1947, 267 ICC 295; July 12, 1951, 282 ICC 81; 
October 25, 1951, 282 ICC 195 


(b) Estimates of future earnings available for interest 


Amount which the Commission found in its report of Apr. 6, 1942, 
constituted a conservative and reasonably correct estimate of 
the prospective income available for interest for the average year 
of the 1941-45 period_____- 3 -._. $1, 268, 000 
Amount which the Commission found in its report of Jan, "8, 1945, 
represented a fair estimate of amount available for interest in 
a future normal year ead saildce ae a 1, 500, 000 
Amount which the Commission found in its report of July 12 , 1951, 
prog reasonably be expected in a future normal year ‘to be 
vailable for fixed charges and Federal income taxes__-_ 5 __ 2,300,000 


(c) Actual earnings available for interest and fired charges and 
Federal income tares 


Fixed | Fixed 
charges and | charges and 
Federal in- Federal in- 

| come taxes | come taxes 
| 


Year Interest Interest 


1942... $7,921,302 | $8,051,302 || 1949... he 868 | $1, 330, 021 
1943... .. 9, 010, 154 12, 380,129 || 1950_..- WU, 131 1, 500, 131 
1944___ 5, 771, 154 10, 175, 039 || 1951...-- 2, ’ 570, 872 2, 213, 715 
1945... 4 4, 269, 233 6, 485, 290 Annual averages: 

1946... 4, 466, 337 3, 214, 920 1942-51... 3, 906, 289 | 4, 755, 412 
1947__.. | 1,631, 560 231, 550 | 1945-51 - _ . ; | 2,337, 183 2, 421, 093 
1948... ; . 1, 972, 024 1, 972, 024 | | 


! Deficit. 
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CHICAGO, ROCK ISLAND & PACIFIC RAILWAY CO 
(a) Decisions of Commission 


Original decision approving plan: October 31, 1940, 242 I. C. CG. 298 

Supplemental reports modifying plan: July 31, 1941, 247 I. C. C. 538; October 2, 
1941, 249 I. C. C. 297; January 3, 1944, 257 I. C. C. 265; May 1, 1944, 257 
I. C. C. 307 


(b) Estimates of future earnings available for interest 


Normal future year as estimated by management________. $10, 519, 429 

Normal future year as estimated by first and refunding committee 12, 500, OOD 
Normal future year found by Commission in its original report of 

Oct. 31, 1940, to be reasonably well supported by the evidence__ 11, 000, 000 

(In its report of July 31, 1941, the Commission increased the capitalization 

taking into consideration the fact that the estimated “normal” income would 

be somewhat greater than $11,000,000. ) 


(c) Actual earnings available for interest 


Amount Year Amount 
$5, 996, 907 ID48 ul a $22, 549, 356 
16, 250, 113 1949 : mene wy ee, GES 
2, 145, 574 1950 : 20, 368, 206 


36, 294, 937 1951 17, 665, 962 


, 178, 018 Average “annual « earn- 
18, OS6, 648 ings: 
14, 558, 052 1940-51 _......_.. 20, 474, 824 
19, 197, 224 1941-51 _......... 21, 790, 988 


MINNEAPOLIS, ST. PAUL & SAULT STE. MARIE RAILWAY CO, 


(a) Decisions of Commission 


Original decision approving plan: March 17, 1942, 252 ICC 525 
Supplemental report modifying plan: June 17, 1942, 252 ICC 615 


(b) Estimate of future earnings available for interest 


No estimate of future earnings was made by the parties or the Commission. 

For purposes of comparison the Commission indicated (252 ICC 525, 552) 
that the use of a rate of approximately 4% percent in capitalizing the earnings 
of the debtor would be proper in connection with its determination of the maxi- 
mum allowable capitalization. Upon consideration of the earnings for 1941 of 
approximately $2.735,000 (without deduction of special equipment amortization 
charges), the much creater earnings in some of the past years since 1921, the 
prospect of a continuance of favorable earnings for at least the immediate future, 
and upon consideration of the physical value of the debtor's property, the Com- 
mission approved a capitalization of $95,000,000. This is approximately equal 
to an amount which would be produced by capitalizing $4,087,500 at 4144 percent. 


(c) Actual earnings available for interest 


Amount Year Amount 
$3, 737, 109 OR $2, 748, 557 
5, 012, 488 ONE se seas 4 2, 126, 238 
1, 472, 694 1950 ; ; aa 2 532, 560 
2, 927, 161 |) —e - 2, 877, 402 
gc. Caen O45, 356 Average annual earn- 
a 2, 184, 144 ings, 1942-51 ___.___. 2, 686, 336 


MISSOURI PACIFIC RAILROAD CO. SYSTEM 
(a) Decisions of Commission 


Original decision approving plan: January 10, 1940, 239 ICC 7 

Supplemental reports modifying plan: April 9, 1940, 240 ICC 15; July 4, 1944, 257 
ICC 479; October 9, 1944, 257 ICC 745: August 2, 1949, 275 ICC 59; December 
29, 1949, 275 ICC 2038 
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(b) Bstimate of future earnings available for interest 


Kistimate of trustee, future normal year: 
1940 plan, 239 ICC 7, 91: 
Missouri Pacifie___- 


ss a = ical ils hl gt ics Scarce <a 
a a A os cae Yee 
International i 2. 7 : ce “ 1, 419, 35 
System: 
Unadjusted________- oo a a eee ey 
| Adjusted____- eb esie _ 22, 059, 052 
Estimate of First and Refunding C ommittee : 1940 plan, 239 ICC 7, 92: system, 


$21,500,000. 
No estimate of future normal year earnings was made by the Commission for 
the 1940 plan. 
No change in 1940 normal year estimate made for 1944 plan. 
Estimate of trustee’s officer, 1949 plan, 275 ICC 59, 98: 
Above estimates for 1940 plus estimate of additional earnings from chemical 
and citrus traffic (275 ICC 99): Earnings available for 


interest: 
Missouri Pacific. 


Siena ots ramen 4 eres i $19, 461, 218 


New Orleans.......... a 4, 791, 146 
International 


oe Saiebeitwees 2, 272, 883 


OE ies = 26, 525, 247 
Estimate of future normal year earnings available for interest adopted by 
ICC (275 ICC 102) : 


Missouri Pacific $19, 000, 000 


New Orleans t, TOO, OOO 
International ~ os 1, 750, 000 
System a 95. 450, 000 
(c) Actual earnings available for interest as reported 
Missouri Pacific: New Orleans (Gulf Coast 
1940 $11, 276, 729 Lines )—Continued 
1941 : 25, 028, 933 1949 $5.09! 772 
1942 _-- D1, 490, 959 1950 ta \ 5, 485, 184 
1943 cera oe 37, 243, 628 1951 , +, S78, 994 
1944 37,511, 047 Annual average earn- 
1945 x —_ 26, 846, 355 ings: 
1946 __ : _ 23, 848, 849 1940-51 5, 697, S48 
1947 - ; 25, 067, 317 1944-1 5, 951, 916 
1948 __ 80, 087, 5438 1940—51 y 5, 451, 983 
1949 xs 19, 869,415 International Great North 
1950 35, 873, 190 ern: 
1951 28, 459, 004 1940 "6, 964 
Annual average earn 1941 1, 457, 451 
ings: 1942 _ 8,950, 197 
1940-51 29, 383, 581 1943 5 5, 125, 838 
194451 28, 445, 340 1944 3, 736, 671 
1949-51 28, 067, 203 1945 3, 317, 758 
New Orlenns (Gulf Coast 1946 ‘ 570, 182 
Lines): 1947 1, 572, 402 
1940 2, 268, 633 1948 3, 008, 337 
1041 1. P06. 260 1949 >, O11, 214 
1942 8, 935, 461 L950 1, 252, S80 
1943 5, B48, 892 1951 >, 013, O23 
1944 6, 842, 259 Annual average earn 
145 +. 008, 212 ings 
1946 f : 6. 206, 635 1940-51 2, 958, 666 
1947 6, 520, 994 1944—51 2, St2, 183 
1948 7.596, 278 1949—)1 3, 592, 372 
1 Deficit 


NEW YORK, NEW HAVEN & HARTFORD RAILROAD CO 
(a) Decisions of the Commission 


Original decision approving plan: March 22, 1940, 289 ICC 337 

Supplemental reports modifying plan: February 18, 1941, 244 ICC 2389; 
March 25, 1941, 244 ICC 521: October 6, 1942, 254 ICC 63; July 18, 1943, 254 
ICC 405; February 8, 1944, 257 ICC 9 
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(b) Hstimate of future earnings available for interest 


Income available for fixed charges in normal year, as estimated by 


principal debtor 
Less rentals and guarantees 


Adjusted estimate of amount available for interest 


The Commission made no estimate of future earnings but characterized the 
above estimate as “reasonably attainable in the future.” (239 ICC 397). 
However, the Commission pointed out that the capitalization approved 
($365,000,000) was not based solely on that estimate, and that a capitalization 
of only $267,773,480 would be produced by capitalizing $13,388,674 at the rate 


of 5 percent. (254 ICC 68). 


(c) Actual earnings available for interest 


Amount 
$10, 596, 766 


18, 634, 942 
2, 300, 949 
35, 136, 847 
25, 418, 889 
14, 832, 237 
4, 828, 196 


Amount 
$8, 856, 313 
14, 710, 993 
11, 152, 163 
15, 715, 799 
12, 862, 753 


17, 045, 529 


Average annual earn- 


ings, 1940-51 


ST LOUIS-SAN FRANCISCO RAILWAY CO. 


(a) Decisions of the Commission 


Original decision approving plan: July 6, 1940, 240 I. C. C. 883 
Supplemental reports modifying plan: November 16, 1940, 242 I. C. C, 523; July 


4, 1944, 257 I. C. C. 399 


(b) Estimate of future earnings available for interest 


Amount estimated by debtor’s witness__-__-~- 


a eateries acai 


The Commission made no estimate of future earnings and did not adopt the 


foregoing estimate. 


The Commission gave consideration, inter alia, to the 


earnings available for fixed charges in the years indicated below. 


Period 
1928—43_ 
1932-438 


a 


Capitalized 
at & percent 
$213, 688, 020 
158, 568, 600 


Average earnings 


7, 928, 430 


The capitalization approved originally was approximately $240,000,000. This 
was increased to $247,838,808 by the Commission’s report on further considera- 
tion of July 4, 1944. The latter figure represents the amount which would be 
produced by capitalizing $12,391,940 at 5 percent. 


(c) Actual earnings available for interest 


Amount 
$5, 479, 488 
12 » 157, 7 78 
845, a 
2, 547, 638 
7, 499, 752 
12, 918, 449 


Year Amount 
$13, 934, 029 
10, 608, 924 
12, 508, 487 
11, 304, 343 
16, 905, 886 
18, 924, 899 


$13, 699,964 
14, 635, 879 


ST. LOUIS, SOUTHWESTERN RAILWAY CO. 


(a) Decisions of Commission 


Original decision approving plan: June 30, 1941, 249 ICC 5 
Supplemental report modifying plan: March 9, 1942, 252 ICC 325 
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(b) Estimate of future earnings available for interest 


At hearings held in 1937, witnesses for the trustee estimated income available 
for fixed charges in the years indicated would be as follows: 


SUIT D5 c-5itet ns teaialid cai a taedidieinkiseccinimahininoneens pelicaibesii atitiemeae: $1, 897, 000 
2, 675, 000 
2, 723, 000 


No estimate of future earnings was made by the Commission. 


(c) Actual earnings available for (a) interest and (b) fired charges 


| Amounts available for- Amounts available for— 


] 
! 

Fixed Fixed 

Interest chewnes Interest duane 


$2 OSS, 250 $2 ORS, 300 1947 $9, 775, 734 
, 180, 413 , 199, 158 1948 2, 221, 317 
2, 846, 602 2, 860, 222 1949 , 196, 957 
7, 482, 380 7, 495, 941 1950 , 445, 944 
_ 679, 140 , 692, 636 1951... : 9, 067, 358 
, 549, 036 , 062, 547 
120, 036 , 133, 608 Annual averages 
3, ORS, 155 7, 001, 641 1938-51 , 950, 399 
, 667, 193 , O80, 706 1942-51 10, 519, 326 10, 533, 73 


WESTERN PACIFIC RAILROAD CO, 


(a) Decision of the Commission 


Original decision approving plan : October 10, 1938, 230 I. C. C. 61 
Supplemental report modifying plan: June 21, 1989, 233 I. C. C. 409 


(b) Estimate of future earnings available for interest 


Annual average of debtor's estimate of system income which would 
be available for interest during the 4-year period 1937-40 $2, 715, 306 
No estimate of future earnings was made by the Commission, and it did not 
adopt the foregoing estimate. The above amount capitalized at 5 percent would 
produce $54,306,120, and at 4 percent would produce $67,882,650. The capitali- 
zation approved by the Commission was $97,763,522. 


(c) Actual earnings of system available for interest 


Year Amount Year Amount 
1938 s $1, 243, 915 1946 : $4, 575, 545 
1939 Z ‘ 1, 385, 238 I oa caae s 551, 192 
1940 _ ae ‘ ; . 2,518, 001 1948 .... a 4, 068, 692 
1941 a enbciee 4, 411, T60 1949 __. 4, 530, 807 
ao) _ 9, 589, 8320 1950 : ; , 119, 922 
PIO einige é —— _-. 18, 717, 255 MR asian og kes , 280, 064 
1944 _ : wins died: See Annual average earn- 

1945 ; 5, 307, 469 ings: 1988-51_____.. 5, 315, 631 


3 Deficit. 


WISCONSIN CENTRAL RAILWAY CO.. 
(a) Decisions of the Commission 


Original decision approving plan: June 3, 1947, 267 I. C. C. 423 
Supplemental report modifying plan: March 17, 1952, I. C. ©. —— 
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(b) Estimate of future earnings available for interest 


Future normal year as estimated by receiver, which would be avail- 
aa TCR CN a eee eee $1, 939, 000 
In its 1947 report the Commission made no estimate of future earnings, but it 
stated (267 I. C. C. 446) that the estimate of the receiver “is entitled to primary 
consideration in determining the capital structure of the company.” 
Future normal year as estimated by the Commission in its 1952 report_ $2, 300, 000 


(c) Actual earnings available for interest 
Amount 


$3, 554, 483 
4, 032, 070 
‘ 2,12 20, 038 
1950 3 518, 631 
a a a 1, 885, 143 
Average annual earnings, 1946-5 3, 022, 07% 
BUREAU OF FINANCE, 
June 10, 1952. 


Memorandum to Commissioner Mahaffie: ” 


With reference to Senator Tobey’s inquiry as to whether the earnings of the 
Seaboard Air Line Railroad Co. since reorganization have been sufficient to 
pay all accumulated interest on indebtedness existing at the date of 
reorganization : 

The answer is “No.” Simple interest on the indebtedness, if carried forward 
to December 31, 1951, would amount to $209,816,951. Income available for 
interest on debt (other than equipment obligations incurred after reorganiZa- 
tion) from August 1, 1946 (the date of reorganization) to December 31, 1951, 
totals $73,858,628. The excess of interest over earnings available therefor 
totals §$135,963,325. 

‘The foregoing does not take into acco'nt the fact that the income tax accrued 
after reorganization is greater than would otherwise have been the case. Dur- 
ing the period since reorganization the carrier has charged to railway tax ac- 
eruals a total of $29,317,625 for Federal income tax. 

Respectfully submitted. 
VERNON VY. BAKER. 


I also asked you for the total Seaboard earnings over the years 
1943 to 1951, compared with the amount of interest charges which 
accrued and would have accrued on the old senior bonds, if they had 
been left undisturbed.” Your letter of June 10 contained a memo- 
randum by Vernon V. Baker, of the ICC staff, on that subject, but 
it was not responsive to my question, and I wrote you a letter dated 
June 15, 1952, requesting more responsive information. I shall ask 
the re porter to inc ‘lude in the record a copy of my letter to you dated 
June 13, 1952, together with your reply, dated June 18, 1952. 

(The documents referred to are as follows:) 

UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
June 13, 1952. 
Hon. CHARLEs D. MAHAFFIE, 


Commissioner, Interstate Commerce Commission, 
Washington 25, D. C. 


Dear COMMISSIONER MAHAFFIE: The memorandum of Vernon V. Baker, of the 
ICC staff, dated June 10, 1952, referred to in the third paragraph of your letter 
to me of the same date, is not responsive to the question I asked of you, regard- 
ing the Seaboard Air Line Railroad. 

My question appearing at the top of page 244 of the transcript of hearing, held 
June 3, 1952, was: 


> Above, p. 119. 
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Question. “I understand that the Seaboard earnings, within 8 years after the 
Court’s forfeiture decision in 1943, were sufficient to pay all the back interest, 
as well as the current interest, on the senior bonds. Is that correct, dO you 
know?” 

Answer. “That I don’t know.” 

Question. “‘Would you check on that and let me know that? That is an 
important question.” 

Mr. Baker’s memorandum deals with earnings since August 1, 1946, and 
with interest charges on all indebtedness of the railroad existing at that date. 
Please have the proper answer to my question put in clear tabular form: 

(a) Show the date of the 1943 forfeiture decision by the Court; 

(>) Add together the earnings available for interest at the end of December 
1943, and those of the eight succeeding years through 1951, and show the total; 

(c) Separately, add the accumulated unpaid interest on the senior bonds at 
the end of 1948 together with the amount of interest that accrued, or would 
have accrued, on such bonds during each of the succeeding 8 years through 
1951, if such senior bonds had been left undisturbed, and show the total; 

(d@) Show the comparison of the two foregoing totals. 

I have not yet completed my study of the other data attached to your two 
letters of June 10, 1952, but will communicate with you further, when I have 
done so. 

Sincerely yours, 
CHAS. W. ToBEY. 


INTERSTATE COMMERCE COMMISSION, 
Washington 25, June 18, 1952. 
Hon. CHARLES W. TOBEY, 
United States Senate, 
Washington, D. C. 

Deak SENATOR TOBEY: On receipt of your letter dated the 13th instant I 
asked Section Chief Baker of our Bureau of Finance to prepare the information 
you asked. His memorandum to me dated today, with the enclosures, was 
prepared by him in response to that request. 

I hope the information furnished meets your requirements. 

Yours very truly, 
CHARLES I), MAHAFFIE, Commissioner. 


BuREAU OF FINANC! 
June 18, 1952. 
vVemorandum to Commissioner Mahaffie: 

Attached are an original and four copies of a statement, designated “State- 
ment A,” prepared in response to the request contained in Senator Tobey's 
letter of June 18, 1952. 

Senator Tobey asks for the amount of unpaid interest on “senior bonds,” 
I have construed this term as referring to bonds which had a first lien on any 
portion of the property involved. However, I have shown separately the 
nterest applicable to underlying divisional mortgage bonds, which were pri- 
marily first-lien bonds, and that applicable to general mortgage bonds, which 
had first liens on portions of the line but were further secured by junior liens 
on other portions, as well as by a pledge of certain securities. 

In order to show a breakdown of the interest applicable to the various bond 
ssues, and to afford the Senator more complete information, an additional 
statement, designated as “Statement B,” is attached setting forth the prin- 
ipal and interest as of January 1, 1944, of the capital liabilities treated in the 
plan of reorganization. This statement has been taken from a schedule included 
n the confirmed plan, with an additional column added by us which shows the 
total interest which would have accumulated to December 31, 1951, on the 
senior bonds. 

Senator Tobey’s letter is returned herewith. 

Respectfully, 
VerRNOoN V. BAKER. 


20802-—h2 
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STATEMENT A 


Seasoarp ATR LINE RarLtrRoAD (FORMERLY RartLway) Co. 


Earnings available for interest, 1943-51 compared with unpaid interest on seino: 


bonds, which would have acerued through 1951 


(a) Dates of confirmation of plan of reorganization: 
By District Court of the United States for the Eastern Dis- 
trict of Virginia 
By District Court of the United States for the Southern Dis- 
trict of Florida______ senansd asta iat iach Haiti ania ie ae chan aa ae 
(0) Earnings available for interest: Jan. 1, 1943, through Dec. 
ig Ae eas inctn' 


(c) Accumulated unpaid interest as of Dec. $1, 19438, plus interest 
that accrued or would have accrued during the period Jan. 1, 
1944, through Dec. 31, 1951, on— 

1. Underlying divisional mortgage bonds (having a 
lien on approximately 1,820 miles of line) 

2. General mortgage bonds (having a first lien on approxi- 
mately S38 miles of line and junior liens on additional 
NN A en 


3. Total on bonds having a first lien on portions of the 

I ee a tame akadetcs 

(d) Excess of total shown under (c) over earnings available 
for interest shown under (b)__- 


Dec. 13, 1948. 
. 15, 1948. 


$146, 323, 980 


31, 121, 726 


134, 006, 040 


165, 127, 766 


18, 803, 786 
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STATEMENT B 


Outstanding capital liabilities treated in confirmed plan of reorganization 


Claims in hands of public 
adjusted to Jan, 1, 1944 Interest com- 
puted to 
Dee. 31, 1951 


Principal Interest 


Obligations of receivers: Receivers’ equipment trust 
certificates : z . $11, 870, 000. 00 


Seaboard underlying divisional mortgage bonds: a 
Carolina Central RR. Co., lst Cons, 4’s, ’49__. 8, 000, 000. 00 $1, 017, 620.00 | $1, 977, 620 
Florida Central & Peninsular RR. Co., Ist Cons, 

’s 43 , 872, 000. 00 1, 901, 820. 00 3, 650, 65 20 
Florida West Shore Ry., 1st 5’s, °34 755, 000. 00 547. 375. 00 
Georgia & Alabama Ry., Ist Cons, 5’s, 45 }, O85, 000. 00 2 195.00 
Georgia, Carolina & Northe m Ry. Co., S's. "34... 860, 000. 00 » ( 
Raleigh & Augusta Air Line RR. C sci 27, 000. 00 
Raleigh & Gaston RR. Co., Ist 5’s, °47 61, 000. 00 
Seaboard Air Line Ry. Atlanta 

4’s, ’33 5, 910, 000 

‘he Seaboard & Roanoke RR, Co., 5’s, °31 2, 500, 000 500, 

he South Bound RR. Co., Ist (Southern vy.) 


000 


Seaboard genet lortgage bonds: 
Deabon in foo SS Oe 
Si sboard 
Seaboard 


Total Seaboard gene 


Seaboard collateral! trust 
Seaboard Air Lin 


ine Ry 
. Government 


Total collateral trust oblig 


Debt of subsidiary railroad and terminal companies, the 
properties of which are operated by Seaboard receivers 
as part of the system: 

Seaboard—All Florida Lines 

Georgia & Alabama Terminal Co., Ist 5's,’ 1, 000, 000 

Georgia, Florida & Alaban , ; 
6’s, "52 . 

Tampa & Gulf Coast RR. Cx Ist 5’s, '53 1, 184, 006 

Tampa Northern RR. Co., 5’s, '36 1, 258, 000 


7. 6459, 000 


7), 000. { 


Total debt of subsidiary railroad and tern 
companys, ete 
The Seaboard-Bay Line Co., see. 210 loan-deficiency 
claim 
Unpaid interest not included above 


Tot il 


Paid as due 


At the last hearing on June 3, we discussed the 6-year and 12-year 
standards for estimating future earnings, as suggested 1939 bills 
and reports of this committee, which you praised. 

In that connection, I asked you to supply the average earnings of 
the Missouri Pacific lines for the 12-year period and for the 6-year 
period preceding your 1949 forfeiture decision, together with the 
estimates of future earnings on which the Commission based the 1949 
forfeiture decision in that case.® 


® Above, p. 133 





160 NOMINATION OF CHARLES D. MAHAFFIE 


You wrote me a letter, dated June 10, 1952, enclosing a tabulatio: 
of this data, which I shall ask the reporter to put in the record at 
this point. 

(The documents referred to are as follows:) 


INTERSTATE COMMERCE COMMISSION, 
Washington 25, June 10, 1952. 
Hon. CHARLES W. Toney, 
United States Senate, 
Washington, D. C. 

DEAR SENATOR ToBEY: The separate compilation of data in connection with 
the Missouri Pacific and its subsidiaries which I stated in my letter of ever 
date would be sent you later in the day has been completed sooner than I had 
expected, and it is enclosed herewith. 

Yours very truly, 
CHARLES D. MAHAFFIE, 
Commissioner. 


Srx-YEAR AND TWELVE-YEAR EARNINGS STANDARDS FOR ESTIMATING FUTUR 
EARNINGS, SUGGESTED IN 1939 REPORTS AND BILLS OF THE SENATE COMMITTE! 
ON INTERSTATE COMMERCE 


Missouri Pacific Railroad Co., Finance Docket No. 9918, 1949 Plan 


Date of approval, August 2, 1949, 275 I. C. C. “a Supplemental Report, December: 
29, 1949, 275 I. C. C. 203 


(a) Normal year earnings adopted: 
Missouri Pacific RR Co_ .--.- .- .---- , — _-. $19, 000, 000) 
New Orleans, Texas & Mexico 4, 700, 000 
International Great Northern 750, 000 
()) Average earnings available for interest: 
Missouri Pacific: 
1943 to 1948, inclusive a ; i 100, 7S!) 
1937 to 1948, inclusive__- , Dow, OS 
New Orleans, Texas & Mexico (Guif Co. Lines): 
1943 to 1948, inclusive__ 3 seit . =i 3, 102, 20° 
1937 to 1948, inclusive___ ‘ , 955, GO: 
International Great Northern: 
1943 to 1948, inclusive__-— : siiaiat shan ; 2, 887, 69S 
1937 to 1948S, inclusive___—- 2 , 019, 320 


At the last hearing on June 3, we i iefly dise ussed the : ommission’s 
decision of Marcli 17, 1952, in the Wisconsin Central case, and the 
effect of the mobilization program on the pcoeeanae estimate of 
future earnings in that case.“ 

On June 11, 1952, you wrote me a letter on that subject, enclosing « 
memorandum by Director Boles of the Commission’s Finance Bureau, 
which I shall likewise ask the reporter to include here in this record. 

(The documents referred to are as follows:) 


INTERSTATE COMMERCE COMMISSION, 


Washington 25, June 11, 1952 
Hon. CHAREs W. ToBEY, 
United States Senate, 
Washinaton, D. 


DrearR SENATOR Tosy: At the seal on June 8 you asked about the positio 
the report in the Wisconsin Central took as to the effect of the national and 
international mobilization program on the Commission’s estimate of earninzs 
You suggested that I send you a memorandum on it. Director Boles of our 
Bureau of Finance has today furnished me the attached memorandum dealin 
with this matter. 

Yours very truly, 
CHARLES D. MAHAFFIE, 
Commissioner. 


®™ Above, pp. 116-117. 
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FINANCE Docket No. 14720 
JUNE 11, 1952 


Subject: Effect of mobilization program on Commission’s estimate of earnings 
in Wisconsin Central Ry. Co. reorganization. 


femorandum to Commissioner Mahafie: 


At page 237 of the transcript of the June 3, 1952, hearing before Senator Tobey 
in the matter of the confirmation of your appointment, the Sevator, in discussing 
the above-named case, asked the following question : 

“* * * What position did that report take with respect to the effect of the 

ational and international mobilization program on your estimate of the Wis- 
consin Central earnings * * 

“If you happen to find it would you send me a memorandum on it?” 

To which you replied: “I don’t recall that we undertook to estimate the 
effect of the mobilization.” 

The question of the weight to be accorded in the new capitalization to the 
effect of a wartime or semiwartilue economy was the subject of extensive 
argument by several of the parties on brief and was discussed at considerable 
length in the Commission’s report of March 17, 1952, in this case. 

At pages 41 to 44, inclusive, of the report, there is a general discussion of the 

subject, together with an analysis of this debtor’s experience in periods of war- 
time as well as peacetime operation. I believe that a fair construction of this 
comprehensive discusion, together with the subsequent analyses of traffic and 
earnings statistics and statements of conclusions appearing on pages 45 to 52, 
inclusive, and 60—A, will show that, while the debtor’s theory of an indefinitely 
prolonged period of wartime economy was not accepted for the purpose of fixing 
a permanent capitalization, neither was the criterion thereof confined to the 
‘normal peacetime” level of earnings. In this connection, the two paragraphs 
beginning at about the middle of page 41 and ending near the bottom of page 
42 are noteworthy, and I direct your special attention to the following state- 
ments and conclusions at pages 51-52: 

* * * QOn the other hand, we recognize that such long-range considerations 
may not ignore the fact that since the preparation of the forecasts in this case, 
and since the hearing, the international situation has changed considerably, 
resulting in the Korean war, partial mobilization of the military and industrial 
forces of this Nation, its commitment to a program of large-scale economic 
and military aid to foreign governments—in brief, its entry upon a long-range 
program of military preparedness and industrial expansion. In this connection, 
us previously noted, we have before us as part of the record in this case the 
trustee’s current reports of revenues, expenses, and income, which reflect the 
extent to which the debtor has shared to date in this activity. It is entirely 
possible that during the period covered by this program, the debtor’s earnings 
inay exceed, at times, those experienced in 1948 and 1950. But there is no 
showing that such sporadic increases would necessarily reflect large permanent 
increases in the debtor's traffic. 

Upon consideration of all the evidence of record and the various relevant 
factors, including the debtor's past, present, and prospective traffic, its revenues, 
expenses, and earnings, the effect of increased rates, wages, costs of material, 

and taxes, the increased efficiency of operation due to recent and prospective 
improvements in the debtor's S property, the present trend of national and inter- 
national affairs, with accompanying possible benefits and potential disadvantages 
to the debtor’s operations, and other matters hereinbefore discussed, and taking 
into account other income and deductions, including railway tax accruals (except 
Mederal income), and equipment and joint facility rents, as justified by the 
record, we conclude and find that the debtor’s normal year earnings available for 
fixed charges before Federal income taxes would be about $3,150,000. 

And the following statements and conclusions at page 60-A: 

We realize that during the military preparedness program the debtor’s earn- 

ngs may at times exceed those recently experienced by it, and this possibility 
will be considered by us in determining the allowable capitalization. * * 

Upon consideration of the entire record, and in the light of our previously 
stated conclusion that the debtor’s normal year earnings available for fixed 
charges, before Federal income taxes, will be about $3,150,000, we conclude 
and find that the approved plan of 1947 should be modified to provide that 
the total new capitalization should be approximately $59,000,000, inclusive of 
about $3,000,000 of equipment obligations. 

Borers, Director. 
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In the course of these hearings we have frequently discussed the 
Seaboard case and particularly Justice Frankfurter’s opinion in that 
vase dated January 28, 1952." 

I think that opinion should be in this record, and I have a copy 
for the reporter to include at this point. 

(The document referred to is as follows :) 


SUPREME COURT OF THE UNITED STATES 
No. 413.—October Term, 1951 


Bondholders, Inc., Petitioner, 
v. 
Leigh R. Powell, Jr., and Henry W. Anderson, as Receivers of Seaboard Air 
Line Railway Company, and Seaboard Air Line Railroad Company 


On Writ of Certiorari to the United States Court of Appeals for the 
Fourth Circuit 


[January 28, 1952] 


Opinion of Mr. Justice FRANKFURTER in connection with the denial of the 
petition for writ of certiorari. 

On more than one occasion I have indicated the inherent bars to stating, 
however briefly, the reasons for denying petitions for certiorari. See, e. g., 
Maryland y. Baltimore Radio Show, 338 U. S. 912, 917-918. The practical ad- 
ministration of justice, not any interest of secrecy, precludes. Since the denials 
of petitions for certiorari cannot be accompanied with explanations, a public 
recording of a dissent from such a denial cannot without more fairly disclose to 
what such dissent is directed. The ambiguous and unrevealing information 
afforded by noting such dissent is rendered still more dubious if dissent is not 
noted systematically, but only in selected cases. For these and reinforcing rea- 
sons it has been my unbroken practice not to note when I have dissented from 
the denial of petitions by the Court. 

It has also been my view, however, that it becomes appropriate from time 
to time to set forth some of the issues that may be involved in a case in which 
a petition for review here is denied. This is such an instance. 

In December 1930 the Seaboard Air Line Railway Company, operator of rail- 
way lines in the southeastern States, defaulted on its debts as they fell due. 
It applied to the Federal District Court in Virginia for a moratorium. This 
was granted and the control and management of the road were thereupon trans- 
ferred to the District Court, functioning through receivers. In December 1943 
the District Court announced its readiness to give up control upon terms drawn 
from doctrines of this Court. See Heker v. Western Pacific R. Corp., 318 U. S. 
448; Group of Institutional Investors v. Chicago, M., St. P. & P. R. Co., 318 
U. S. 523. 

The District Court required drastic changes in the ownership of the property 
and in the respective rights of the beneficial owners as between themselves. 
Only some of the Seaboard securities were to be permitted to share in the owner- 
ship of the railroad; others were to be eliminated. The removal of the junior 
securities from the Seaboard scene and the delivery of the entire property to 
the senior securities deprived the junior securities of nothing—so it was assumed. 
The District Court concluded that the dispossessed securities, both bonds and 
stock, were worthless on the forecast that the Seaboard would never earn enough 
to yield an income on these junior securities. The District Court assumed, as 
did this Court in 1948, that the future earnings of a railroad could be estimated 
with substantial accuracy. Any error in such computation was deemed to be 
insubstantial, so that the amount of the destroyed junior securities that might 
have been saved had error been avoided would likewise be negligible. 

The elimination of the junior securities was naturally reflected in an altera- 
tion of the financial structure of the Seaboard. This was deemed desirable in 
any event in order to simplify that structure. It became impossible to preserve 


%& Above, pp. 42, 82-89, 104-105, 107-109, 118-119, 122-123, 127, 131-132 
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intact the respective positions of the holdings that survived the reorganization 
plan, that is, the rights as between themselves fixed in the terms of the old 
securities. But it was thought that substantially fair substitutes for those older 
securities and those rights would be afforded by the new financial structure. 
Thus, in the case of senior securities which had a senior claim on the income 
of specified portions of the Seaboard property, the amount of the future income 
of each of these portions could be computed in advance by the District Court 
and the new securities offered in exchange for the old would be based on such 
computation. Such a view obviously assumed the practicability of computing 
with substantial accuracy the future earnings of different portions of the Sea- 
board system, just as the doctrine justifying the abolition of junior securities 
assumed the practicability of computing with substantial accuracy future 
earnings of the whole Seaboard system. 

The presuppositions of this judicial attitude toward railroad financial problems 
in the depression and post-depression eras were applied by the federal courts in 
a number of railroad cases. The validity of these principles came under criti- 
cism, both in and out of Congress, in part by comparing the estimates of future 
earnings made by experts whose views District Courts had followed, with the 
subsequent actual earnings of the roads. Extensive studies of this nature were 
made by the Senate Committee on Interstate Commerce in 1945 and 1946. Since 
these Senate investigations six more years of actual earnings furnish the means 
of testing the earlier estimates. The facts now available as to the Seaboard are 
illuminating. 

The doctrines formulated by this Court on the basis of abnormal depression and 
early war years—before the implications of the accelerated momentum of eco- 
nomic expansion were generally appreciated—require District Courts to make 
two basic prophecies: a road’s future earnings and the income rate on bonds and 
other securities appropriate for the future. Irom these two figures is derived, 
largely, the total amount of new securities under a new capitalization of a re- 
organized railroad. Put in over-simplified terms, the procedure for determining 
a new financial structure is something like this. The face amount of a security, 
say $1,000, is settled and the interest rate of that security, say 4%. The annual 
income of such a bond is therefore computed to be $40. Reversing the sequence, 
by taking first the income yield of $40 and the interest rate of 4% it is deduced 
that the face amount of the bond is $1,000. This is arrived at by using the 
multiplier 25, fixed by the interest rate, and multiplying the dollar yield and the 
multiplier to ascertain the capital amount of the security. 

In the estimate of the two basic figures errors may enter in either or both. 
The highest probability of error and the largest amount of possible error is with 
respect to the estimate of future earnings. Thus, assuming a 4% interest rate 
and therefore a multiplier of 25, and estimating the average annual earnings of 
the Seaboard at $7,500,000, the formula would lead to a capitalization of $187,- 
500,000. This amount of securities would then be distributed to the owners of 
the Seaboard’s pre-receivership securities in the order of the seniority or priority 
of their old securities. If the amount of new securities is insufficient to provide 
anything for the old junior bondholders and stockholders, their old securities, 
being thus proved worthless, would be wiped out. 

if, however, the future average earnings were estimated not at $7,500,000 but 
at $16,500,000 per year, the same multiplier as before, 25, would produce a capi- 
talization of $412,500,000. The difference between the capitalizations based on 
two different estimates of earnings would be $225,000,000. This amount would 
be the measure of the old junior securities saved by the higher estimate of 
earnings but destroyed as valueless by the lower estimate. In many reorganiza- 
tions older methods of valuation are given some, usually minor, weight, e. 9., 
book figures on which the Interstate Commerce Commission approved the issue 
of securities, reproduction cost less depreciation, etc., ete. 

When the District Court in 1948 approved the destruction of junior Seaboard 
securities, it did so by accepting the estimate of $7,500,000 as the future annual 
earnings of the road. Since that estimate was made and judicially decreed 
the average annual earnings for almost a decade have been $16,500,000. (The 
figures of earnings for 1948-1951 are reported earnings; real earnings may be 
higher, even though accounting technique may not wholly retlect them. The 
figures here given for estimated and actual earnings are in round sums.) 

On such a showing what amount of the old Seaboard securities were unjustly 
destroved? This might be computed by indulging in a new estimate, comparing 
it with the $7,500,000 estimate and multiplying the difference by the multiplier 
of 25. Or the computation can be based on the earnings in fact made since 
the original estimate. On the latter basis we find that at least $81,000,000 of 
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old Seaboard securities were destroyed on an invalidated guess. All valuations 
based on estimates of future earnings are bound to be guesses in the sense 
of reaching into the future. That is a reason against, not for, turning guess- 
work into dogma and a reason for correcting bad guesses as much as is reason- 
ably practica! by hindsight. In view of the impressive demonstration afforded 
by the Seaboard as to the frailty of pretentious guessing which causes ruthless, 
however unintended, destruction of property, perhaps District Courts should 
today be far more reluctant to sanction destruction of massive proportions of 
securities on the basis of such illusory estimates. 

For what the Seaboard situation proves is not the mischance of a mere guess, 
It calls into question the whole process of dealing with this problem. The 
estimates that have been so vastly negatived by the event were the product of 
four years of intensive study by a special 1 aster. jualified as a specialist in 
railroad affairs, with special knowledge of the Seaboard, estimates confirmed 
by a vast judicial apparatus. And the Seaboard is not an isolated case. In 
other railroad cases post-prediction earnings over a substantial period are far 
above the estimates on which extinction was decreed against junior securities 
Indeed, the records of these railroad reorganizations at the hands of the Inter- 
state Commerce Commission and special masters, and courts have inevitably 
aroused deep scepticism as to expertise in this field, or, at least, as to reliance 
in decreeing drastic forfeitures on the basis of it. It is not to be wondered 
that both the Executive and the Congress have recorded dissatisfaction with 
the heavy incidence of forfeiture decreed by courts, not by virtue of specific 
authorization but as a matter of judicial administration. 

Since the last hearing on June 3, Justice Frankfurter has issued 
another important opinion on the subject of the Commission’s for- 
feiture decisions in railroad reorganization cases. 

That recent opinion, dated June 9, 1952, relates to the Missouri 
Pacific lines, and I have a copy of it, which I shall ask the reporter 
to include here in the record. 

(The document referred to is as follows:) 


SUPREME COURT OF THE UNITED STATES 
Nos. 524, 525, 526, 527 and 528 —October Term, 1951 


Chemical Bank & Trust Co., Trustee, 
v. 
Group of Institutional Investors. 
(525) ANeghany Corporation, 
v. 
Group of Institutional Investors. 


(526) Missouri Pacific Railroad Company 514% Secured Serial Bondholders 
Committee 


v. 
Group of Institutional Investors. 
(527) Farwell, et al., 
v. 
Group of Institutional Investors. 
(528) Missouri Pacific Railroad Co., 
v. 


Group of Institutional Investors. 
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On Writs of Certiorari to the United States Court of Appeals for the Eighth 
Circuit. 


[June 9, 1952] 


Memorandum of Mr. Justice FRANKFurTER, in connection with the denial of 
the petitions for writs of certiorari. 

Reference to the opinion in Maryland v. Baltimore Radio Show, 338 U. 8. 912, 
makes it unnecessary to indicate the reasons which preclude the Court from 
stating, however briefly, the grounds for denial of petitions for certiorari. Selec- 
tive notations of dissent from such denials would not correctly reflect the oper- 
ation of the certiorari process. That would require notation not only of all 
dissents when petitions are denied. It would equally require public recording 
of dissents from the granting of petitions. Due regard for all these factors 
touching the administration of our certiorari jurisdiction has determined my 
unbroken practice not to note dissent from the Court’s disposition of petitions 
for certiorari. 

But it has seemed to me appropriate to indicate from time to time the issues 
that are involved in a litigation for which review has been sought and denied. 
These cases, arising out of the long drawn-out Missouri Pacific reorganization, 
present another such instance. The denial of these petitions for certiorari does 
not definitively close the door for relief to security holders who claim forfeiture 
of their rights. The current Interstate Commerce Commission plan for the 
reorganization of the Missouri Pacific system has not been consummated. It 
may never be consummated. If carried to the stage of confirmation by the lower 
courts, review may again be sought here, perhaps with the benefit of additional 
light. But as the matter stands, two great questions are in controversy; they 
are questions for which the Congress has not authorized the Interstate Com- 
merce Commission to give final answers. 

The reorganization plan sustained by the lower court involves the forfeiture 
of existing securities of vast proportions. The Commission’s plan also elimi- 
nates existing corporations and directs financial power into new channels. 
These far-reaching consequences are based on the Commission’s predictions of 
the future. One is not remotely unmindful of the relevant elements and their 
meaning on which judgment in such matters must be based, nor of the diffidence 
with which courts should sit in judgment upon the Commission’s conclusions, 
by reminding that the Reorganization Act of 1933 (§ 77 of the Bankruptcy Act), 
47 Stat. 1467, 1474, as amended, did subject to judicial review the determinations 
of the Commission and the processes which underlie them. 

In three years (1940, 1944, and 1949) the Commission has proposed forfeiture 
plans on the basis of estimates of future earnings of the three component parts 
of the Missouri Pacific lines. The estimates on which the Commission based 
its proposals to strike down hundreds of millions of dollars of securities were 
the same in 1944 as in 1940, In 1949, the Commission recognized that the 1940 
and 1944 estimates and forfeiture proposals were unsound, to the extent of 
millions of dollars, 

In the eleven years since the Commission first proposed forfeiture on the 
basis of estimates of future earnings in this case, the actual earnings of each 
of the three component parts of the Missouri Pacific lines have exceeded those 
estimates. Two of the three have earned, in those eleven years, more than 
twice as much as the estimates; one earned almost fifty percent more than the 
estimate. 

For the system as a whole, the actual earnings of the eleven post-estimate 
years averaged $18,000,000 per year more than the estimate on which the 
Commission's forfeiture plan was hased. For every million dollars of under- 
estimate of future earnings the Commission’s forfeiture proposals would unjustly 
destroy twenty to twenty-five million dollars of securities. (For the basis of 
this calculation see my opinion in Bondholders, Inc. v. Powell, 342 U. S. 921.) 
The error indicated by the eleven years of actual earnings suggests that the 
Commission undervalued the property in 1940 and 1944 by $360,000,000° to 
$450,000,000, 

In 1949, when the Commission adopted higher estimates for each of the three 
components of the Missouri Pacific lines and for the system as a whole, the 
Commission doubled the 1940 and 1944 estimate of the future earnings of one 
of the three parts of the Missouri Pacilic system. But the actual earnings of 
each of the three years since the 1949 estimate substantially exceeded even that 
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doubled estimate. Similarly, though the Commission in 1949 substantially 
increased the 1940 and 1944 estimates for the other two components of the 
system, their actual earnings for the three ensuing years were, in the case 
of one of these two sections of the system, double the Commission’s 1949 esti- 
mate, and, in the other, 48 percent above the 1949 estimate. 

On the basis of the reeord of actual earnings so far available, the indicated 
error in the Commission’s 1949 increased estimates of future annual earnings 
is $11,500,000; this sum, multiplied twenty to twenty-five times, in accord- 
ance with the Commission’s procedures in determining the amount of forfeitures 
in railroad reorganizations, implies a wiping out, under the 1949 plan, of 
$230,000,000 to $287,500,000 of junior security holder interests. 

Besides the rights which the Commission has thrice deemed valueless, it has 
proposed to substitute securities less valuable than what bondholders at present 
own. The total stated amount of Missouri Pacific system bonds, stocks, and 
accumulated, unpaid interest and preferred dividends, whose owners would 
suffer what amounts to partial or entire forfeiture, exceeds three quarters of a 
billion dollars. 

Of these, the Missouri Pacific preferred and common stock, the two junior 
securities owned by the public, may be considered in connection with the esti- 
mates on which the Commission in its 1849 plan proposes to forfeit one in 
large part and the other entirely. - The present preferred stock has a par value 
of $190 per share; in addition, as the Commission and the lower courts have 
noted, accumulated dividends (now approximately $150 per share) must be 
taken into account. As to each share, having this aggregate lawful claim of 
$250 of participation in the railroad’s property, the Commission’s plan would 
wipe out as valueless some $217, and to allow $48 as of some value. At the 
present dividend rate, the Commission’s finding in effect assumes that the 
Missouri Pacific system can earn on its present preferred stock not more than 
$2.15 per share. The actual earnings on this stock, in the eleven years since 
the Commission first began to issue its plans for the Missouri Pacific, have been 
$17 per share per year, or eight times the increased estimate made by the Com- 
mission in 1949. In the three years since the Commission ruled that the present 
preferred stock has a value of only $438 per share the company has earned 
more than $43 on each share, 

As to the Missouri Pacific common stock: in 1940, 1944, and 1949 the Com- 
mission rule that this stock is without value—i. e., that the railroad system 
wil] in the years subsequent to the making of the estimates be unable to earn 
one cent on its common stock. The actual earnings on each share of this 
stock, in the eleven years since the Commission first Ceclared it valueless, 
have averaged $10 a year. 

It might be expected that when the Commission has, at three different 
periods, made estimates of future earnings for each of three component 
portions of a railroad system, as well as for the system as a whole, and in 
effect for various classes of its securities some of the errors inevitable in each 
of the numerous estimates would be overestimates, and some would be under- 
estimates. In this Missouri Pacific proceeding, the Commission's errors have 
invariably been underestimates—for the system as a whole, for each part of 
the system, for different classes of securities, in 1940, again in 1944, and once 
again in 1949. 

This picture is of course drawn with a broad brush. Many other factors 
would enter into the whole fiscal story of estimated earnings, actual earnings, 
miscalculations, foreseeable factors left out of account, unforeseeable factors, 
ete., ete. They would not affect the essentials here indicated—the uniformity 
of erroneous guessing, the invalid assumptions of such guessing, the tenuous 
nature of the process whereby vast interests were adversely affected, the inade- 
quate basis for exercising the judicial scrutiny demanded by Act of Congress, 
ete., ete., ete. Even more than did the Seaboard situation the whole record 
in the Missouri Pacific reorganization proves “not the mischance of a mere 
guess. It calls into question the whole process of dealing with this problem 

the record of these railroad reorganizations at the hands of the Interstate 
Commerce Commission and special masters and courts have inevitably aroused 
deep skepticism as to expertise in this field, or at least, as to reliance in decreeing 
drastie forfeitures on the basis of it. It is not to be wondered that both the 
Executive and the Congress have recorded dissatisfaction with the heavy in 
cidence of forfeiture decreed by the courts, not by virtue of specific authoriza 
tion, but as a matter of judicial administration.” 
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Justice Frankfurter’s opinion in the Missouri Pacific case has been 
widely acclaimed. The Wall Street Journal, one of the leaders of 
the financial press in this country, published an editorial on the sub- 
ject, on June 12, 1952. 

I have a copy of that editorial, which I shall also ask the reporter 
to include in the record at this point. 

(The document referred to is as follows :) 


{Editorial from the Wall Street Journal, June 12, 1952] 
FRANKFURTER AGREES 


In a special memorandum commenting on the successive plans for reorganiz- 
ing the Missouri Pacific Railroad Co. which have been before the Interstate 
Commerce Commission and the courts for years, Justice Frankfurter expresses 
grave doubts concerning the manner in which the Commission has handled the 
reorganization proceedings in this case. By clear implication, his doubts apply 
as well to other railroad organizations since the 1930's, a number of which have 
been completed beyond the possibility of alteration. 

This newspaper will perhaps be pardoned for taking a keen interest in 
Justice Frankfurter’s memorandum. 

In more careful and cautious phraseology it agrees with what we have more 
than once said editorially about the pontifical manner in which the Commission 
has declared existing railroad stocks to be worthless and has estimated the 
future net earnings of rail systems under reorganization. Justice Frankfurter 
touches delicately on this aspect of the Commission’s course when he avers 
that since 1940 the Missouri Pacific has averaged earnings of $10 a share on 
the common stock which the Commission said had no value and never would 
have any. 

If Justice Frankfurter means that the ICC has no prescience to read the 
future of the American economy or any part of it and ought not to arrogate 
to itself such preternatural vision, we agree with him and have for years. 

We have held and still hold that an effective reorganization, one enabling 
the enterprise to preserve solvency under efficient management and according 
senior lienholders their claims as and when these can be earned, does not require 
that the pre-organization equity holdings be destroyed. Justice Frankfurter 
remarks that what has been happening in railroad reorganizations “calls into 
question the whole process of dealing with this problem.” 

We have already been asked whether the learned Justice’s memorandum is 
not sadly belated, whether the courts might not better have questioned the 
Commission’s doings before instead of after several great rail systems had 
been subjected to drastic capital readjustment. Well, we understand it to be 
a settled rule of the judiciary that it will not, in the absence of gross error, 
interfere with an administrative body’s findings of fact; we understand also 
that the ICC has always represented its crystal gazing into the next several 
decades as turning up incontrovertible facts. 

Concluding his memorandum, Justice Frankfurter seems to suggest that the 
Missouri Pacific plan might again reach the Supreme Court, there to be decided 
“with the benefit of additional light.” If there is such a possibility, the cir- 
cumstances that a number of reorganizations have been carried through without 
the benefit of additional light is no reason why one should not be completed 
under a brighter illumination. 


STATEMENT OF CHARLES D. MAHAFFIE—Resumed 
Now, Mr. Mahaffie, I appreciate that you have the Missouri Pac “ific 


case pending before the Commission at this time, and I am not going 
colaake any questions pertaining to the current situation and the current 
issues that are up for decision. 

But I want to discuss the recent opinion of Justice Frankfurter in 
the Missouri Pacific case as it relates to past events, and I intend to 
confine my questions to those past events. 

Mr. Mahaffie, in our previous hearings, when we discussed Justice 
Frankfurter’s opinion in the Seaboard case, you expressed your view 
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that the Supreme Court Justice’s opinion in the Seaboard case was 
ill-informed (Transcript p. 89).° Do you regard Justice Frank- 
furter’s recent opinion in the Missouri Pacific case also as being ill- 
informed ¢ 

Mr. Manarrte. I have not attempted to analyze it in regard to the 
Missouri Pacific case. 

Senator Torry. You have read it, have you not? 

Mr. Manarrir. I have read it, yes, sir. 

Senator Tosry. How many times have you read his opinion 

Mr. Manarrie. I read it once. 

Senator Torry. Do you know whether the other members of the 
Interstate Commerce Commission have read that opinion by the 
Supreme Court Justice? 

Mr. Manarrte. I assume that probably they have; but I have no 
personal knowledge. 

Senator Tosry. Do you know whether the officials of the Finance 
Bureau have read that opinion? 

Mr. Mawarrie. Again, I would have to assume. I would assume 
they have, yes, sir. 

Senator Tosey. Do you know whether the Commission has obtained 
or made enough copies of Justice Frankfurter’s opinion of June 9 
so that it is available to be studied by all the Commissioners and staff 
members concerned with railroad reorganizations? 

Mr. Mauarriz. I know of no one obtaining copies of the decision but 
it has appeared to go to all the Commissioners, and I think to all of 
the staff. 

Senator Tosry. Do you think Justice Frankfurter’s opinion of 
June 9 is important enough to be studied by everyone at the Commis- 
sion dealing with railroad reorganization problems? 

Mr. Manarrie. Oh,surely. Any opinion of any Justice is important 
enough to be studied by everyone at the Commission. 

Senator Torry. Has the Commission taken any steps to see that 
the Supreme Court Justice’s opinion is circulated and studied by 
everyone at the Commission dealing with railroad reorganization 
problems ? 

Mr. Manarrie. As far as I know, the Commission has not. And, 
as I say, it would not need to, because it has appeared and been circu- 
lated around. 

Numerous publications go to everybody’s desk. 

Senator Tosry. Justice Frankfurter’s opinion reviews the earnings 
of the Missouri Pacific Lines over the last 11 years, 1941 to 1951, 
inclusive, ever since the Commission’s first forfeiture decision of 1940 
in that case; and he compares those earnings with the estimated future 
earnings on which the Commission based the reorganization plan of 
1940, the plan of 1944 and the plan of 1949. Isn't that correct ? 

Mr. Manarrte. That corresponds with my recollection. 

Senator Tosry. In the Seaboard case, you criticised Justice Frank- 
furter’s opinion for failing to take into account the fact that the 
reorganization securities of the Seaboard are selling for less than 100 
cents on the dollar and that the old Seaboard bondholders, according 
to this standard, have not been fully compensated for their claims.” 


* Above, p. 42. 
Above, pp. 42, 82-89. 
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Do you recall that ? 

Mr. Manarrir. Yes, sir. 

Senator Toney. Now, in the Missouri Pacific case, Justice Frank- 
furter makes no reference whatever to the stock market quotations on 
the reorganization securities proposed to be issued under the Com- 
mission’s 1949 decision. 

These securities are bought and sold in the market on a “when- 
ssued” basis. 

Do you think Justice Frankfurter’s opinion of June 9 is wrong in 
failing to consider stock market quotations ? 

Mr. Manarrie. Well, there probably would be none, because I doubt 
f there has been any trading on those securities. 

Senator Torrey. Well, the Missouri Pacific preferred is sold on the 

arket every day. 

Mr. Manarrie. Oh, that is the old securities. I thought you were 

Tt aking of the new securities. 

Senator Torry. Do you think Justice Frankfurter’s opinion of June 

is wrong in failing to consider the stock market quotations? 

Mr. Manarriz. No, not at all, sir. In the Missouri Pacific, you 

ean ¢ 

Senator Torry. Yes. 

Mr. Manarrir. I don’t think anyone could take them into consider- 

tion in the case of a railroad that had not been reorganized and where 
there were no quotations for the securities proposed to be issued. 

Senator Tosry. If they sold on the outside market. 

Mr. Manarriz. Well, those securities have not been issued. 

Senator Torry. 1 doubt if there was any great volume on some of 
them. 

_ ee Manarriz. But the Seaboard, on the other hand, those securi- 

‘s are out, and the market prices over the years since they have been 
uit are readily available. 

Senator Topry. Justice Frankfurter’s opinion in the Missouri 
Pacific case says this about your Commission’s 1949 reorganization 
plan: 

he reorganization plan sustained by the lower court involves the forfeiture of 

sisting securities of vast proportions. The Commission’s plan also eliminates 
isting corporations and directs financial power into new channels. These 
reaching consequences are based on the Commission’s predictions of the 
ruture, 

Do you agree with those statements of Justice Frankfurter ? 

Mr. Manarriz. Not quite as stated, Senator, 

Senator Torry. Will you correct it according to your judgment? 

Mr. Manarrie. I have attempted to make clear that it is not - 
(‘ommission’s estimate of the future as such that is the basis of : 

ipitalization. It is the Commission’s judgment as applied to the 
record made by the parties in the proceeding before it, and affected 

vy the laws as interpreted by the Supreme Court. And that is the 
abit of the Supreme Court and not a single member who may 
ave some different ideas from his colleagues. 

Senator Tosnry. Justice Frankfurter’s opinion of June 9 says this 

bout the three reorganization plans for the Missouri Pacific lines ap- 
proved in the past by the Interstate Commerce Commission : 

In 8 years (1940, 1944, and 1949) the Commission has proposed forfeiture plans 
on the basis of estimates of future earnings of the three component parts of the 
20802—52——12 
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Missouri Pacific lines. The estimates on which the Commission based its pri 
posals to strike down hundreds of millions of dollars of securities were the same 
in 1944 as in 1940. In 1949, the Commission recognized that the 1940 and 1944 
estimates and forfeiture proposais were unsound, to the extent of millions of 
dollars, 

Do you challenge the accuracy of those statements by Justice 
Frankfurter ¢ 

Mr. Manarrir. No; I have no quarrel with it at all. 

We changed the figures that we arrived at, in the 1949 plan. 

Senator Torry. In sustaining your 1949 plan, District Judge Moore 
stated that the Commission increased its estimate of future earnings 
of the Missouri Pacific Railroad Co., which is the top company in the 
system, from $18,148,000 in 1940 to $19,000,000 in 1949, an increase of 
4.7 percent (93 Fed Supp. Sov at p. 841). Does that accord with youl 
recollection of the way you increased that estimate of future earnings 
in 1949 ¢ 

Mr. Manarrir. I have no recollection of that particular factor, but 
if Judge Moore said it—— 

Senator Topey. I think it is correct. 

District Judge Moore stated in regard to the Gulf Coast Lines. 
which area subsidiary component in the Missouri Pacific system, that 
the Commission increased its estimate of future earnings from 
$2,267,000 in 1940 to $4,700,000 in 1949, an increase of 107.3 percent 
(93 Fed. Supp. 832 at p. 841). Does that accord with your recollection 
of the Wav Vou increased that estimate of future earnings in 1949 on 
the Gulf Coast Lines? 

Mr. Manarrtiz. As I recall, there was a very substantial increase in 
that figure. 

I would have no reason to doubt his accuracy. 

Senator Torry. District Judge Moore stated in regard to the In 
ternational-Great Northern, which is the third component of the Mis- 
sourl Pacific system, that the Commission increased its estimate of 
future earnings from $1,644,000 in 1940 to $1,750,000 in 1949, an in- 
crease of 6.4 percent. 

Does that accord with your recollection of the way you increased 
that estimate of future earnings in 1949 on the International-Great 
Northern ? 

How about your records on that? Are they about the same? 

Mr. Manarrir. I would have no reason to doubt the accuracy of the 
judge’s statement. 

Senator Torry. In 1940 and 1944 the Commission estimated future 
earnings of the entire Misouri Pacific system at about $22,000,000: but 
in 1949 vou increased that estimate to about $25,450,000. 

Isn’t that correct ? 

Mr. Manarrie. I think that is right. I have in mind the twenty 
five million dollar-odd figure. 

Senator Tonry. Now, Justice Frankfurter’s opinion of June 9 states 
this: 

In the 11 years since the Commission first proposed forfeiture on the basis of 
estimates of future earnings in this case, the actual earnings of each of thi 
three component parts of the Missouri Pacific lines have exceeded those estimates 
Two of the three have earned, in those 11 vears, more than twice as much as the 
estimates; one eirned almost 50 percent more than the estimate. 


Do vou challenge the accuracy of those statemenis by Supreme 
Cowt Justide Frankfurter ? 
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Mr. Man AFFIE. No. I haven't checked them. ] have no reason to 
challenge them. I think those figures probably would be checked 
with the figures | furnished vou on your request, Senator. ? 

Senator ‘Tosry. I think they do. 

Let us look at the Missouri Pacific Railroad Co.. the fop company. 

In 1940, you estimated future earnings at about $18,148,000 a year; 
but in the next 11 years, L941 to 1951. the actual earnines averaved 
about $31,000,000, which is more than TO percent higher than you 
estimated: isn’t that rieht / , 

Mr. Manarriz. Again, I haven’t the figures before me: but J 
have no reason to doubt that. 

Senator Tosnry. Well, vou know the general trend of these earnings ? 

Mr. Manarriz. That is right. 

Senator Toney. Even in 1946 and 1947, after the war was over and 
before the cold war started, the average earnings on the Missouri 
Pacific Railroad Co. in those 2 vears were about SP4.458.000: that was 
more than 35 percent higher than your 1940 and 1944 estimate of 
S1S,148,000; was it not ? 

Mr. Manarriz. Again, I have no reason to doubt:the accuracy of 
that, 

Senator Torry. Now, let’s look at the Gulf Coast Lines, which 
area valuable component in the Missouri Pacific System. 

In 1940 you estimated future earnings at about $2,267,000 a year; 
but in the next 11 vears, 1941 to 1951, the actual earnings averaged 
about $6,000,000 on the Gulf Coast Lines, which is more than twice 
What you estimated. 

So Justice Frankfurter has the facts straight has he not ¢ 

Mr. ManarrFir. I have not questioned any of these heures, 

Senator lonry. Provided these are accurate, he had his facts 
straight, didn’t he, based upon the assumption that these figures 
are authentic ? 

Mr. Mauarriz, Again, I have no quarrel with the figures. I do 
not agree with the way it is stated as to our putting this on the basis 
of our estimates. 

Senator Toney. Even in 1946 and 1947, after the war was over and 
hefore the cold war sturted, the average earnings on the Gulf Coast 
Lines in those 2 vears were over $6,300,000, 

That is also more than twice as high as your 1940 and 1944 estimate 
of $2,267,000; is it not 4 

And now let us look at the International-Great Northern the third 
component of the Missouri Pacific system. 

In 1940, vou estimated future earnings on the International-Great 
Northern at about $1,644,000 a year; but in the next 11 vears, 141 to 
1951. the actual earnings of the International averaged about 
$3.319.000, which is more than twice what vou estimated. 

So here again Justice Frankfurter has the facts straight, does he 
not / 

Mr. Manarrtre. I have no reason to doubt he lias. 

I think the Justice might have, perhaps as vou did a while ago, 
Senator, gone further and taken cognizance of the fact that ona peti- 
tion sent us from the Court. that case has been. unde* Code 11-208, 
reopened and reheard and is now pending. And the fact that on a 
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record that was made in prior years we found the record justified an 
estimate of say $25,400,000 as the earnings for the property ought not 
to be held as particularly conclusive of what we may find on the new 
record. 

Senator Tosry. Considering the three components of the Missouri 
Pacific system as a whole, Justice Frankfurter’s opinion of June 9 
summarizes the situation in this way: 

For the system as a whole, the actual earnings of the 11 postestimate years 
average $18,000,000 per year more than the estimate on which the Commission’s 
forfeiture plan was based. For every million dollars of underestimate of future 
earnings the Commission's forfeiture proposals would unjustly destroy twenty 
to twenty-five million dollars of ‘securities. 

The error indicated by the 11 years of actual earnings suggests that the Com- 
mission undervalued the property in 1940 and 1944 by $360,000,000 to 
$450,000. 00. 

Do you challenge the accuracy of any of those statements by Justice 
Frankfurter ¢ 

Mr. Mauarriz. No; not the conclusion as to the undervalue. 

Senator Toney. How would you express it? 

Mr. Manarriz. I would not attempt to express any figure. 

Senator Toney. Well, of course, we are taking the figures that you 
had and which you used, and we are taking the figures of the earnings 
here and giving them as they actually are. And on that statement 
we say the Commission grossly undervalued the property in 1940 and 
1944. I think that is a mathematical demonstration. 

If you care to challenge it, 1 want vou to be very free to challenge it. 

Mr. Manarrie. I would not agree that that is necessarily an accu- 
rate statement, because you might have extraordinary earnings on 
account of extraordinary business trends as we have had in recent 
times which you ought not to take into consideration in the perma- 
nent capitalization of a railroad from now on. 

And, therefore, the fact that you might have $18,000,000 additional 
earnings that were not considered in the capitalization at a prior 
time and on a prior hearing might not indicate that you would be 
safe in capitalizing your property on the basis of having permanently 
$18,000,000 of additional earnings. 

Senator Tosry. In your experience as a very prominent Commis- 
sioner of the Interstate Commerce Commission, can you name any 
instances where the Commission erred—where the Commission in 
contradistinction to these figures that I have been giving and the 
wide difference between earnings and your estimates, where the Com- 
mission erred, if I may put it that way, in setting forth earnings 
greater than they were? 

Mr. Manarrim. I have not studied the cases from that standpoint, 
but you asked the other day and had me send you the reports in the 
Susquehanna case. I have the impression that the Susquehanna earn- 
ings have been somewhat disappointing. I have in my notes a rail- 
road up in your country called the Rutland where we approved 
reorganization. 

Senator Toney. It is very kind of you to call that a railroad. Some 
other people would not give it that appellation. 

Mr. Manarrie. I was simply casting about for an answer to your 
question. 

Senator Topry. That is all right. 
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Mr. Mararrir. Where so far the railroad has failed even to earn 
its operating expenses. We assumed that it would earn somewhat 
more than its operating expenses and be able to authorize no fixed 
securities. But we did assume that it could earn something on the 
securities. So far, it has failed. 

Senator Torry. Yes. 

Mr. Manarrie. There are other railroads—we have reorganized a 
lot of railroads under section 77 as you know, Senator. 

The best judgment we could base on the records before us have 
not always proven to be accurate, and they have erred both ways. 

Senator Toney. The Supreme Court Justice’s opinion of June 9 
contains these statements about the Commission’s later plan in 1949: 

In 1949, when the Commission adopted higher estimates for each of the three 
components of the Missouri Pacific lines and for the system as a whole, the 
Commission doubled the 19!0 and 1944 estimate of the future earnings of one 
of the three parts of the Missouri Pacifie system. But the actual earnings of 
each of the 83 years since the 1949 estimate substantially exceeded even that 
doubled estimate. 

Those statements refer to the Gulf Coast lines: do they not 4 

Mr. Mauarrir. Yes, sir, I understand so. 

Senator Tosry. In 1949, the Commission doubled its estimate of fu- 
ture earnings on the Gulf Coast lines from about $2,267,000 to about 
$4,700,000; but the actual earnings of the Gulf Coast lines in the 
three following vears, 1949 to 1951. have averaged more than 
$5.451.000, 

So, here again, Justice Frankfurter has the facts straight, does he 
not / 

Mr. Manarrtr. I have no reason to doubt the accuracy of those 
figures. 

Senator Toney. The opinion of June 9, still discussing the Com- 
mission’s later plan of 1949, contains these statements about. the other 
two portions of the system, the Missouri Pacific Railroad Co. and 
the International-Great Northern: 

Similarly, though the Commission in 1949 substantially increased the 1940 and 
1944 estimates for the other two components of the system, their actual earnings 
for the three ensuing years were, in the case of one of these two sections of 
the system, double the Commission’s 1!40 estimate, and, in the other, 48 percent 
above the 1949 estimate. 

It isa fact, is it not, that the average earnings of the International- 
Great Northern in the 3 years 1949-51 have amounted to more than 
$3.592.000, which is double your 1940 estimate of $1,750,000 ? 

Mr. Manarrie. I haven’t that figure in mind, but if you say so. 

Senator Torry. I think that is correct. 

Mr. Manarrir. I have no reason to doubt it. 

Senator Topry. And the actual earnings of the Missouri Pacifie 
Railroad Co., the top company, in the 3 years, 1949-51, have averaged 
over $28,000,000, which is almost 48 percent above the 1949 estimate; 
sn’t that correct ? 

Mr. Manarrre. Again, I have no memory of it at all. But IT have 
no reason to doubt it. They have been much better than—— 

Senator Tobey. The thing that sticks and iImpre ses me is the fact 
of the marked variation between these estimates and what the yet al 
mi rS W ¢ tas 3 ‘Olls Pitt here J aly ol} the subs fiaries 


i] 1. 1°] ] } 
ere, li sticks out like a sore thumb, and d 
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Mr. Manarrie. As you read those figures, I would say the Gulf 
Coast Lines’ figures was not so greatly off. I think vou said we used 
the figure $4,700,000; and it was $5,200,000 or $5,300,000, 

But the kind of period we have been going through, Senator, the 
estimate by us, based on the record made prior to 1949 might well err 
by that much, 

Senator Torry. But you will agree with me without any prejudice 
to anything involved here that from the standpoint of seeing these 
figures, Justice Frankfurter or Senator Tobey, or whoever it might 
be, itisa marked contradistinetion, impressively so ¢ 

Mr. Mauarriz. Oh, undoubtedly; and I attempted a number of 
times to explain what to me seems the important fact that we have been 
ina period of extraordinarily high traffic. 

Senator ‘Torry. I know. 

Mr. Manarrir. And in that kind of an economic cycle, we are bound 
to attain peaks in traffic and in earnings that cannot be reliably fore- 
cast for the indefinite future. 

Senator Toney. Reverting CO my question : you didn’t answer what 
I said. 

Earnings of 1949-51 averaged $28,000,000, almost 48 percent above 
the 1949 estimate. 

I now say: Did you know that in one of those 3 vears, 1949, the 
Missouri Pacific Railroad Co. was shut down entirely for about 6 
weeks, as a result of an unusually prolonged strike ¢ 

Mr. Manarrizt. Yes, sir. 

Senator Torry. Without that extraordinary long strike, the actual 
earnings in the 3 years referred to by Justice Frankfurter would have 
been even more out of line with vour 1949 estimate for the Missouri 
Pacific Railroad ¢ 0 Is that hot 

Mr. Manarrir. No, it isn’t. 

senator ‘i BEY. Will you explan : please ? 

Mr. Mauarrir. I thought so too: and IT talked to the Missouri 

Pacific people shortly after that strike and asked them how much it 

hurt them. And the explanation I got was that over a long period, 

perhaps not in that year but over the longer period, they doubted if 

it hurt them: because mdustries generally over the vearly periods 
14 lo t] P 


’ : ° q : . 
attempted to divide their traffic about equally among those who served 
| Q . 


} 
i 


them. And that partic larly the Miss url Paeific having been shut 


down, they had the sympathetic attention of industrial managers and 


; 


traflic managers, and that they thought—they thought thev were 
pretty well coming out, evening up the losses that the strike had caused 
them. 
Now, whether that would check out, I don’t know: but it is a con 
sideration in these eases, « 
Senator Tonry. In estimating future earnings, would it be fair for 
the (Con mission to envi sage abl weeks’ strike ‘ very year, or even every 
other vear/ 
Mr. Maniarrire. Not in the railroad in dustry; but, I think anyone in 
ik) wa urvey ot t) ithe niust envisage the possibility of what are 
whs and work cessations and strikes, 
wey. And acts of God and 
Mararriz, Over the vears, they 


a | a } 


ow il 1e steel ind that is hitting traffic very 


so forth. 
have to he considered—as We 
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severely right now. And over the years, you have got to make 
your computation on the basis that they are likely to occur. 

Senator Torry. The interruptions of— 

Mr. Manarrir. The interruptions of traffic. 

Senator Toney. Justice frankfurter’s opinion of June 9 summarizes 
the comparison of your 1949 estimates with the actual subsequent 
earnings in this way: 


On the basis of the record of actual earnings so far available, the indicated 
error in the Commission’s 1949 increased estimates of future annual earnings 
is $11,500,000; this sum, multiplied 20 to 25 times, in accordance with the Com- 
mission’s procedures in determining the amount of forfeitures in railroad 
reorganizations, implies a wiping out, under the 1949 plan, of $230,000,000° to 
$287,500,000 of junior security holder interests. 

Do you challange the accuracy of those statements by Justice 
Frankfurter / 

Mr. Manarrie. I would expect that that is the thing that is being 
litigated in the main in the reopened case before us. 

IL have not attempted to check the accuracy of those heures at all. 
But that is undoubtedly the basis on which the proceeding is before 
us. and on which we must ultimately decide it. 

Senator Torrey. Referring to the present preferred stock of the 
Missouri Pacific, the opinion of June 9 contains these statements: 

As to each share, having this aggregate lawful claim of $250 of participation 
in the railroad’s property the Commission’s plan would wipe out as valueless 
some $217, and to allow $43 as of some value. At the present dividend rate, 
the Commission’s finding in effect assumes that the Missouri Pacific system 
cun earn on its present preferred stock not more than $2.15 per share. The 
actual earnings on this steck, in the 11 years since the Commission first began 
to issue its plans for the Missouri Pacific, have been $17 per share per year, 
or eight times the increased estimate made by the Commission in 1949. In 
the three years since the Commission ruled that the present preferred stock 
has a value of only $48 per share the company has earned more than $43 on 
each share. 

Do you challenge the accuracy of those statements by the Supreme 
Court Justice / 

Mr. Manarrizr. I have no comment. I assume that the figures are 
taken from the financial manuals. 

Senator Tosry. Yes, I assume they are. 

Referring to the present COMMON StOcK ot the M Ssourl Pac 
opinion of June 9 makes these statements : 

As to the Missouri Pacifie common stock: In 1940, 1944, and 1949, the Com- 
mission ruled that this stock is without value e., that the railroad system 
will in the vears subsequent to the making of the estimates be unable to earn 
| cent on its common stock. ‘The actual earnings on each share of this stock, 

the 11 years since the Commission fi declared it valueless, have averaged 
S10 a vear. 

Are you familiar with that ? 

Mr. Manarrir. If he states it, I have no reason to doubt it. 

Senator Toney. If those statements by supreme Court Justice 
Frankfurter are true, L want to tell you, Mr. Mahatlie. vour Commis- 
sion’s work in this Missouri Pacitic case will be a shock to decent cit 
ens—eveh more so than your work 1}) the Cotton Belt case. 

Now, tel] me, sir, are they, these statements anda fieures of Justice 
rankfurter, concerning the Missouri Pacifie common stock, true or 


} ] . . ] ‘ 
false in your Judement / 
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Mr. Manarrie. As I have said, I have no quarrel with the figures as 
figures. 

“T have no reason to doubt that the figures as figures are accurate. 

Senator Tosry. Here is another paragraph from Justice Frank 
— s opinion of June 9 that I consider especially significant, be- 

vause I think the record of these hearings shows that it applies not 
amis to the Commission’s conduct of the Missouri Pacific proceedings, 
but also to the Commission’s conduct of many other big railroad re 
organization proceedings: 

It might be expected that when the Commission has, at three different periods, 
made estimates of future earning for each of three component portions of a rail 
road system, as well as for the system as a whole, and in effect for various Classes 
of its securities, some of the errors inevitable in each of the numerous estimates 
would be overestimates, and some would be underestimates. In this Missouri 
Pacific proceeding, the Commission’s errors have invariably been underestimates 
for the system as a whole, for each part of the system, for different classes of 
securities, in 1940, again in 1944, and once again in 1949. 

Mr. Mahaflie, be honest with me. How do you honestly explain the 
fact that, no matter how many companies and no matter how many 
classes of securities there have been on which the Commission has 
estimated future earnings, and no matter how many times the Com 
mission has made such estimates in the Missouri Pacific proceedings, 
those estimates have not only all gone wrong, but they have all gone 
wrong in the same way, by being invariably much too low 4 

Mr. Manarrie. Well, I tried to tell that awhile ago, Senator, that 
that is not an accurate statement. And I cited two cases right off, 
immediately, in which the estimates have been the other way. 

Senator Tosry. Susquehanna is one of them. 

Mr. Manarrie. I think that this has got to be said about those 
estimates that I have said a number of times in this case that the 
Commission’s duty under the Supreme Court decision is to decide these 
cases on the records made. 

That the record made before us is the only basis and not something 
that we take out of the air. 

The Supreme Court decisions further provide that we must in 
approving a plan see that the senior securities are compensated for 
their position. 

Senator Toney. You are a lawyer and Iam not. Would it be pos- 
sible, or is it ridiculous to suggest it, in view of what has happened in 
the case of these tremendous earnings per share for years—would it be 
possible now to set aside because of the manifest injustice to these 
people, to set aside these early decisions of the reorganization case 
and make a new standard of reorganization giving these people some 
thing for their ownership / 

Mr. Manarrir. Not unless Congress very greatly changes the law; 
and I think, the Constitution of the United States. 

The Supreme Court has interpreted the Constitution as requiring 
that a senior be fully compensated before the juniors can participate. 

In the Boyd case and a whole line of decisions since, there is no 
case so far that I know of—and I have thought of this a good deal 
since you have been interrogating me, Senator—there is no case that 
I know of so far in which the seniors have been overcompensated. 
notwithstanding the fact that we have found junior interests to 
have no value. 
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Senator Toney. Have the big financial instititions which represent 
the senior bondholders in these proceedings, always been as wrong 
as you have, and in the same way ¢ 

Mr. Manarrie. I don’t know quite. 

Senator Torry. Well, let me ask you another question: 

Has any of the big insurance companies, or banks, or trust companies 
in the Missouri Pacific proceeding ever tried to prove that the earnings 
of all these component roads in the system would be much greater 
than the Commission estimated ¢ 

Mr. Manarrie. That I do not know. And I am not familiar with 
what has happened in this recent proceeding at all. 

l have not gone into that. 

Going back to your first question as to whether the larger institu- 
tions have been as wrong as the Commission, for instance, | pace the 
New Haven perhaps illustrates the possible error in thinking in that 
the institutions—the savings banks, primarily, and I think the in- 
surance companies, after the New Haven was reorganized, took their 
losses and disposed of their securities that they had received on 
account of their senior position. 

Mostly, the Vv took ve ry large losses and got out. 

Now, the securities are now worth a good deal more than they were 
when they got out. But had they kept them until now, they could 
not have subsequently got out whole. And I think that getting back 
to the theme that I have expressed a number of times, I think that 
illustrates the fact that under existing law, until those seniors are 
adequately compensated, there would in the New Haven be nothing 
that we could have found available for the stock which was excluded. 

Senator Torry. Hasn’t any of the parties representing the stock- 
holders been skillful or intelligent enough to make a record that 
would have enabled Ph Commission to get closer to the actual earn- 
ings ? 

T mean these parties that are interested in that, couldn’t they have 
presented evidence in this thing so that the Commission could have 
acted somewhat differently? Made a different appraisal ? 

Mr. Manarrir. Well, they could have presented different evidence. 
How persuasive evidence they could have developed, I do not know, 
of course. 

Senator Topry. Is it true that the Commission in these Missouri 
Pacific proceedings has generally adopted the position on earnings 
that has been advocated by the big insurance sainiaien and banks 
and trust companies, representing the senior bondholders and the 
secured bondholders ? 

Mr. Mauarrte. I don’t think so at all, Senator. My recollection 
is that the chief evidence as to the future in the Missouri Pacific 
as in most cases have been the financial officers on the property pro- 
vided usually by the trustee. 

And then in addition to that, there are frequently outside studies 
made by the engineering firms and forecasting firms who are particu- 
larly qualified to that end. 

Senator Torey. Why has the Commission always adopted the most 
pessimistic portions of the record which the parties have made in 
these Missour! Pacifie proceedings ¢ 

Mr. Manarriz. Well, 1 am not familiar enough with that to say. 
I don’t think so. I think that usually we have been considerably 
higher than the low estimates. 
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Senator Torey. Do you know of any Commissioner who bears any 
animus against the stockholders or any of their representatives ¢ 

Mr. Mauarrir. No, sir. 

Senator Torry. When you fix allowances for the parties and their 
counsel, do you give the stockholders and their counsel about the same 
ullowances as you award to the big financial institutions and their 
counsel, or do the big fellows usually get much bigger allow: ances / 

Mr. Manarriz. We do not attempt to divide it on the basis of num- 
ber or whom they represent, but on the basis of the work done and 
the contribution to the ultimate result. 

Senator Tosry. And the contribution to your thinking ¢ 

Mr. Manarriz. The contribution to the successful culmination of 
reorganization. 

And I do not mean that a man has to be in favor of any reorgani- 
zation in order to have an allowance made for him. He lay fight it 
all the way and oe his fight on say some after-acquired property 
clause proposal, or for other reasons; but we have figured that the 
solution of legal cael that come up in the case are of value to 
the estate as a whole and have made allowances even in cases where 
men have fought throughout against wny plan. 

Senator Tosrny. Haven't the most pessimistic portions of the record 
usually been developed. by the big insurance companies and banks 
and trust companies rather than by the stockholders / 

Mr. Manarriz. I have an idea that the estimates made by the 
senior secur ity holders have usually been less than those by the equity ; 
and that is natural, because unless there is a pretty high estimate, 
if you compensate your seniors, there is bound to be nothing left for 
the juniors. So the juniors have every incentive to make the higher 
estimates. 

Senator Toney. The trustee in bankruptey, Mr. Guy Thompson, 
sometimes appears as a witness in proceedings before the Commission, 
does he not? <And his staff? 

Mr. Manarriz. I doubt if Mr. Thompson has ever appeared. I 
don't know of it. 

Senator Tosry. Back in 1950, there was some testimony before this 
committee, given by some lawyer from re west coast, to the effect that 
Guy Thompson and his staff are biased in favor of the big financial 
institutions and the interests they reprenstit, and against the junior 
security holders and their re presenti tives. 

Can you refer me to any action or testimony by the trustee or his 
staff that has ever been favorable to the position of the junior security 
holders and their re prese ntatives ¢ 

Mr. Manarrie. I don’t think the Trustee has testified in the pro- 
ceedings before us. Certainly not extensively. 

The trustee’s staff in these proceedings is always called on, par- 
ticularly his accounting officers: and they are prominent witnesses: 
but what their testimony has been, I couldn’t say. 

I know, however, that we have recited the estimates made by those 
men at length in the re ports that we have put out. 

Senator Tosry. Is it true that at the last hearings before your 
Commission in this case, the principal witness for the big insurance 
companies and banks and trust companies was the chief exectutive 
ofiicer of the trustee ? 
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Mr. Manarrtr. That, I do not know. 

The chief accounting officer and the cluief executive for the trustee 
were witnesses; but who called them, I really don’t know. 

Senator Torry. In the previous hearings on your nomination, Mr. 
Mahaflie, I have frequently questioned you about the Commission’s 
down-grading of senor bonds, as well as its wiping out of junior 
claims and stock, in various forfeiture decisions (transeript pp. 176— 
177, 184-188, 191-192, 244-949, 993-2995). Here is what Justice 
Frankfurter says about that subject as it affects the Missouri Pacific 
reorganization : 

Besides the rights which the Commission has thrice deemed valueless, it 
has proposed to substitute securities less valuable than what bondholders at 
present ow! The total stated amount of Missouri Pacific svstem bonds, stocks, 
and accumulated, unpaid interest and preferred dividends, whose owners would 
suffer what amounts to partial or entire forfeiture, exceeds three quarters of a 
billion dollar 

Do vou challenge the iccuracy of those statements by Justice I rank- 
furter / , 

Mr. Manarrim. I have no reason to doubt t ; 

Senator Tonry. The largest senior bond isst * the Missouri Pa- 
cifie Railroad Co. IS the first and retul lj 1G ond ie, of which 
about S225.000,000, prin ipal amount are out 
interest at a fixed rate of 5 per 

Isn't that correct ? 

Mr. Manarrie. That is my recollection, ves, sir. 
Senator ‘Tos = You * 1949 re reanization pian Wo ild require he 
ers of these bond with thei ixe | st cOoupol [ » exchange them 

new bonds, some of wh 1 Wout , second mortgage bonds and 
sole of which would Carr I; contingent hterest, 

Isn't that correct ? ' 

Mr. Manarriz. That is correct. That is my recollection. 

Senator Toney. The unsecured junior bonds of the Missouri Pacifie 
are called the ol, percent convertibles, of which about S45.000 000 
principal amount are outstanding. 

Isn't that right 7 

Mr. Manarrte. I have no distinct recollection of the amount. but 
that sounds reasonable. 

Senator Topry. Your 1949 plan would require holders of those 
bonds with their fixed interest coupons to surrender their creditor 
position entirely and to accept shares ot stock instead, 

Isn't that correct / 

Mr. Manarriz. That is my recollect 

Senator Torry. And under your 14 eorgan plan for 
the Mis ourl Pacific lines that kin rf downgrading ot creditors’ 
rights Wo ild extend aln Ost all alo} vo > line to practically all holders 
of the existing bonds. , 

Isn’t that the fact / 

Mr. Manarrir. That is substantially correct: ves 

May I lt: Ize L moment oh Gownh orad 

Senator Torry. All vou want. 

Mr. Manarriz. Down-grading 1 


Ceol tO a bondholder. I] < po 
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he gets. And it is of very great value to a bondholder’s property to 
have the property reorganized on such a basis that it can Ra expected 
indefinite ly to survive and to be solvent. 

Senator Torry. Now, I turn to another aspect of the Missouri 
Pacific case on which Mr. Frankfurter laid special emphasis in the 
opinion of June 9. In addition to criticizing the forfeitures based on 
the Commission’s underestimates of earnings and undervaluations, 
he makes this important point about the 1949 plan: 

- »Commiission’s plan also eliminates existing corporations and directs finan 

| power into new channels. 

Ca 1 you explain bri a what Justice Frankfurter is referring to 
when he states that your 1949 plan “« liminate : dejcsstan. fa: sagan agen 

Mr. Manarrir. Yes, 1 think Lean. The plan provided for one over- 

company. The Missouri Pacific now is composed of, I think, 20 or 
Y1 separate companies. The chief discussion in that regard, however, 
was whether or not it was proper to provide that the con ipanies in- 
corporated and operating in the State of Texas should be combined 
with the Missouri or the overhead company. 

As you know, under the laws of Texas, a railroad ¢ ompany oper ating 
In that State may do so onby if it is incorporated in Texas and main- 
tains its oflices there. We provided—or our plan that we approved 
provided—for the elimination of that Texas set-up except as to the 
International-Great Northern which has a charter right that requires 
general offices in Texas. The State of Texas contested that and that 
went to the Supreme Court and the Supreme Court sustained the 
lower court’s decision that that was within the power of the Com- 
mission and of the courts under section 77. 

I don’t know that Mr. Frankfurter disagreed with that decision 
of the court, but apparently he raises that point now as something to 
be discussed. 

Senator ‘Tonry. The existing corporations which are part of the 
Missouri Pacific lines were incorporated by a number of different 
States, including among others the great States of Texas, Louisiana, 
Nebraska, Kansas, Missouri, Mississippi, and Illinois. Isn’t that 
correct ¢ 

Mr. Manarrie. Yes. 

Senator Tobsry. The State of Texas especially has vigorously ob- 
jec ted to eliminating the corporations which it chartered. Isn’t that 

right ¢ 

Mr. Mauarrie. Yes, I think that is right. I think I discussed that 
in a previous session.” 

Senator Torry. What is Justice Fr: ankfurter referring to when he 
states in his opinion that the Commission’s 1949 pls in for the Missouri 
Pacific “directs financial power in new channels” 

Mr. Manarrir. I don’t know what he had in mind at all. 

Senator Torry. If banks are represented on a railroad’s board of 
directors, as they are many times, could they influence the selection of 
the de positor ies where the railro: nd? s cash balances are k ept? 

Mr. Mararrir. I should think they could, I have no direct knowl- 
edge of that, but I should think if a bank had a director, it might be 
taken into consideration in making deposits, 


> Above Dy [2 2.2 
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Senator Toney. On the basis of “You know me, Al.” 

Mr. Manarriez, | should think it quite possible. 

Senator Toney. Banks, of course, are anxious to get the deposits of 
the big railroad companies. That is elementary, isn’t it ¢ 

Mr. Manarriz. I should think so; yes, sir. 

Senator Tozer. In a billion dollar railroad system like the Missouri 
Pacific lines, is it true that the total bank balances may run as high 
as ZU or 50 million dollars, or sometimes even more ¢ 

Mr. Mauarrte. Well, I would hope they would have more than that 

as a rule, in order to be in sound condition, 
Senator Tonry. The directors of a big railroad company can in- 
fluence the amount of materials and supplies that the railroad buys 
each year, and they can influence the selection of the companies from 
which such materials and supplies are to be purchased. Isn’t that 
right ¢ 

Mr. Manarriz. Usually, I think the directors have nothing to do 
with that, as I understand the operation of railroads. There is no 
impediment to their attempting to, however. But managements 
usually are pretty solicitous that directors do not influence matters of 
that character. 

Senator Tosry. In a billion dollar railroad system like the Missouri 
Pacific lines, how much would you estimate roughly the Missouri 
Pacifie lines spend ina year for materials, equipment and supplies of 
all kinds? More than 50 million dollars? More than 100 million 
dollars ? 

Mr. Manarrize. Well, it would be purely a guess, but my guess would 
be somewhere above 50 million. 

Senator sy BEY. Now the qdirectors of i railroad also select the of- 
licers ond executives who conduct tlie Ops rations of the railroad. Isn’t 
that right ? 

Mr. M \HAFFIE, Well. the lire tors probably approve—probably ap- 
prove would be a better word. IL think usually the chief executive 
whom the directors have selected has the pl Imary job of selecting the 
other officers, but it is always Ss bye ct to the approval of an executive 
committee or of the directors as a whole. Usually an executive com- 
mittee. 

Senator Torry. And the directors would also be able to influence 
the interchange of traffic with other railroads, wouldn't they 4 

Mr. Manarriz. Theoretically, yes. Though, as I say, that isn’t 
usually done as I understand it. 

Senator Tosry. Isn't it the idea? 

Mr. Manarrie. That is right. 

Senator Tosry. To the extent that railroad directors select. the 
officers and executives, decide where to keep the railroad’s funds, 
decide what amount of cash balances are to be maintained and in 
what banks, influence the extent of purchases by the railroad and the 
selection of companies from which materials, equipment, and supplies 
of all kinds are to be bought, influence the interchange of traffic with 
other roads—in these ways and in many others, the board of directors 
of a big railroad has power to dispense considerable patronage, do 
they not? 

Mr. Manarrtr. The power, yes; and it would depend on the indi- 
vidual makeup of the board as to the extent to which it was attempted 
to exercise that power. 
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Senator Tonry. Control of a big company also gives the insiders 
a chance to aileet the Issuance of se urities and sometimes also a chance 
to select the particular finanecia quarters that eet the benefit of 
handline the snle of those securities. Isn’t that right? 

Mr. Manarrte. It is hardly right. They do not have much chance 
to select the persons who will handle that nowadays, Senator. 

Senator Topey. Since the competitive bidding? 

Mr. Manarrre. Competitive bidding on equipment issues has been 
in effect since 1926, by order of the Interstate Commerce Commission. 
Competitive bidding as to long term bonds since 1944. There are 
some eX Rpein ns where « campotitive bidding is impracticable or where 
we can be shown or the Commission can be shown that it is not in the 
particular case something that can be successfully earried on with 
that system. Your question apparently refers to the preference in 
placing securities and it is no longer of any cons vg one e, 

ecto Toney. It is generally regarded as an honor, having some 
prestige value, to serve as a director of a bier settee corporation ; 
and men in the financial and business world look upon railroad di- 
rectorships as valuable and like to get them. Is that not true? 

Mr. Manarrre. Generally speaking, I think so, yes, sir. It ought 
to be an honor to serve on a big r: ailroad. 

Senator Tosry. Normally, under the laws of the states and the 
Federal Government, it is the stockholders who elect the board of 
directors of a corporation, isn’t that right? 

Mr. Manarrir. Yes, sir 

Senator Toney. Normally, under the laws of the States and the 
directors each vear to serve for the ensuing year. Is not that the 
usual, normal practice ? 

Mr. Manarriz. Well, I would not sav- At may be the more usual 
way, but frequently boards are elected for longer terms and in some 

it is staggered terms. Just how many are handled that way, 


I could hot say. 

Senator Torry. But where a corporation is being reorganized, the 
reore@’anizers sometimes like to vet the power to oe the first oon 
of directors of the reorganized company. In vour experience you 


have observed that kin« Lor thing many times, have vou not ? 


Mr. MAHAFFIE. Is usp t tl eV clo. an ad we provide for ee subject 
to the court’s approval. We provi ide for the method « f selection of 
the first board in the } lan that is put out. 

Senator Tonry. The struggle for control of railroad and other 
big corporations, the methods of gaining such control, and the rela 
tion of such matters to the best interests of the public investors 
shippers and consumers—these things have been the subject of various 
Congressional and sage studies for many years, have they not? 

Mr. Manarrie. Yes, s 

Senator Torry. Did ma ever read the reports of the Senate Bank- 
ing and Currency Committee, based on its financial studies and 
Stock Exchange investigation in 1933 and 1934? 

Mr. Manarrie. What was that ? 

Senator Torry. That was the time we had the hearings on Mr. 
Morgan and the midget sat in his lap. That investigation then. 

Mr. Manarrie. I didn’t think that went back as far as 1933 or 1934. 

Senator Tonry. I think that is it. 
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Mr. Manarrie. If it did, I read quite a lot of it, I didn’t read all 
of it, Senator. 

Senator Torry. At the last two hearings on May 8 and June 3 you 
referred to the reports by the Senate Committee on Interstate Com- 
merce, based on its investigation of railroad finances and holding 
companies from 1935 to 1941. Many of those reports dealt with the 
subject of how special interests have vained and exercised control of 
railroads, did they not? 

Mr. M LH AFFI®. } CS, Sif. 

enator Tonry. The reports of this Committee in 1946, which you 
have had such ci iculty 1) remembering. also dealt with the ubject 
of railroad control, the bower to appoint railroad directors, the 
patronage that ‘ I ad directors can exert, and so on. Do you re- 
member that aspect of our 1946 reports? T recommend that vou and 
the other members of your Commission reread those 1946 reports 
of this Committee verv carefully. 

Mr. Mararrirm, No, I can't suv that I do. Can you give me the 
reference, Senator / , 

Senator ‘Tonry. I will get it for you. 

Mir. MAnarrie. You made quite a number of reports. I was ecast- 
ing about as to which one. 

Senator Topry. That was 1946. T will get it for vou.” Did you 
ever read the Splawn report for the House Committee on Interstate 
and Foreign Commerce on the subject of railroad holding companies 
and control of railroads / 

Mr. Manarrrm. Yes, sir. 

Senator Torry. Did you ever read the reports of the Senate Com- 
nittee on Interstate Commerce, when Senator James Couzens was 
hairman ot this ( ‘ommittee, de ‘ling with control ot railroads ? 

Mr. Marnarriz. Well, I worked with Senator Couzens and J 


‘ 


) 
I 
‘ 
\ 


worked with the House Committee but I don’t recall the report 


Senator Couzens ov mit: no, sir. 
Senator ‘Tonry. Did vou ever read the dissenti 
reports of Commissioner Jo epn Ie 
Commerce Comunission 


mvestigations, dealing 


ly 


oads / 
Vir. Manarrirz. Yes, I read those St. Paul eases. 
Senator Toney. Did you ever read the TNEC reports and SEC re- 


ports dealing with such subjects as voting trusts, proxy solicitations 


*) 
A 


ind other machinery for enuning and keeping control ot large 


/ 


corporations ¢ 

Mr. Manuarriz. I don’t think I have read that 
report. 

Senator Toney. But you undoubtedly know of the methods they 
used 4 ; ; 

Mr. Manarriz. Yes, sir. A lot of them. 

Senator Torry. Many of these reports that Thave mentioned pointed 
out that one of the methods « { vetting control of a corporation is 
to appoint its first board of directors, and then to perpetuate such 
control by controlling the patronage and DrOXyV machinery of the 
company. You are familiar, are you not, with these and the other 


1S. Repts. 925 and 1170, 79th Congress, 2d Sess 





184 NOMINATION OF CHARLES D. MAHAFFIE 


kinds of devices and practices for gaining and keeping control of big 
corporations ¢ 

Mr. Manarriz. Reasonably so; yes, sir. 

Senator Tosry. Capture of the power to appoint the first board 
of directors can sometimes constitute a long step toward the power 
to perpetuate control. Isn’t that true? 

Mr. Manuarrir. That is correct. 

Senator Tonry. You know, do you not, that voting trusts have 
been the subject of considerable criticism by Congressional com- 
mittees and. recently by courts‘ 

Mr. Mauarriz. That is correct; yes, sir. 

Senator Tosry. Do you think it is safe and sound policy for a 
Government commission to sponsor or approve voting trusts or other 
artificial devices for channeling control of large railroad companies ? 

Mr. Manarrie. Well, I don’t know that any general statement as 
to that can be made, Senator. We have had one or two plans disap- 
proved because we declined to put in a voting trust. We have ap- 
proved them in some cases. We have disapproved them in some cases. 
As I say, one court even disapproved our whole plan because we hadn’t 
put one in. Now we attempt or have attempted to decide as to a voting 
trust as we decide on the other matters in such cases on the basis of 
the representations of the parties and the testimony they put in as to 
whether it is necessary and desirable. 

Senator Tosry. Who are the parties? 

Mr. Manarrie. Well, who the parties are, I don’t think that is 
quite a a fair statement of how we have decided. At least I think we 
are deciding it on the basis of the testimony that the parties bring in. 
And the customary arrangement of that kind, of course, is to make 
the appointments on nomination of persons subject to approval of the 
court having Jurisdiction. 

Senator Toney. Do you think Government commissions should en- 
gage in setting up control measures such as are devised by private 
interests for their own aggrandizement ! 

Mr. Manarrime. Not at all: no, sir. I think the only possible justi- 
fication for a control mechanism is the good of the property and the 
— of the public served by it. 

senator Tosry. If a Government commission interferes with the 
normal voting rights of public security holders, and favors the chan- 
neling of control into particular hands, wouldn't that tend, in effect, 
to convert the administration of a Government commission into a 
fabulous patronage enterprise? That is both a question and a con- 
clusion. 

Mr. Manarrie. It is a rather difficult question to answer as one 
question. 

Senator Tory. I won't press you on that. Ina railroad reorgani- 
zation proceeding, is there anything in section 77 or any other law 
that compels the Commission to eliminate the ex xisting corporatign 
or to wipe out the entire stock of the company with all its voting 
rights / 

Mr. Manarrie. Again, that is two questions. 

Senator Torry. Yes. 

Mr. Manarrie. As to the elimination of the existing corporation, 
it is only usual practice that if the corporation is capable of being 
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kept alive under the laws of the State under which it is incorporated, 
that is done, because ordinarily, that will save very extensive expense 
and like the Chicago Great Western, you asked for the expense on 
that, perhaps, a couple of hundred thousand dollars of that was 
domesticating the new corporation. If the corporation can be kept 
alive, that and a good deal of similar expense can usually be saved, 
so there is an incentive to keep it alive. If it is practicable at all, we 

ave, I think, never indicated any preference as to whether a new 
corporation be organized or the existing one continued. 

Senator Tosry. Even where a new corporation is to be created 
inder a reorganization, and where it is determined who are to receive 
the stock of the new company, is there anything in the law that 
compels the Commission to interfere with the usual right of the stock- 
holders to elect the first board of directors ¢ 

Mr. Manarrie. Nothing at all. 

Senator Toney. ee in the law? 

Mr. Manarrir. No, si 

Senator ‘Tonry. It edi be entirely possible to provide for an elec- 
tion by the new stockholders, enabling them to vote for the first board 
of directors, before the property is physically turned over by the court 
to the board of directors. Isn't that entirely possible? 

Mr. Mauarrir. Well, insofar as I know, that is true. It probably 
would depend on the law of the State in which the new corporation is 
incorporated as to what it must have in its possession before it elects 
a board. 

Senator Torry. In all the years you have been administering rail- 
road reorganizations under section 77, has the Commission ever pro- 
vided for an election by stockholders, old or new, to vote for the first 
board of directors of the reorganized « ‘ompany ¢ 

Mr. Mauarrie. I can’t answer that. I have the impression that 
there have been a number in which the—before the property was in 
the new form very long, the stockholders voted—but I am a little 
vague about that, Senator. oe some of them have a stock- 

olders’ meeting and elect, as soon as it can be arranged conveniently 
ind adequately under the law nine which they are incorporated. 

Senator Toney. We like to feel the steckholders do the electing. 

Mr. Mauarrie. You have one difficulty about that where you have 
ewly issued widespread stock, of getting an election. Somebody has 
cot to propose the people who will be elected, and the stock hole lers 

iven’t worked together and perhaps don’t know each other. 

Senator Torry. There are generally plenty of guiding minds that 
spring to light; are there not ¢ 

Mr. Manarrir. Well, not always. Usually, yes. 

Senator Torry. In 1940 and 1944, when the Commission issued its 
first and second plans of reorganization for the Missouri Pacific lines, 
: it true that the plans called for a voting trust for a number of years, 
ind that the new stockholders would have nothing to say about the 

irection and management of their company until the voting trust 
expipal? 

Mr. Manerrre. I think there was a voting trust in both those plans. 

Senator Tonry. Yes: well, now, in the 1940 and 1944 plans for the 
Missouri Pacific lines, is it true that the voting trustees, subject to 

approval by the court, were to be selected largely by a group of in- 
surance companies and banks ¢ 
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Mr. Marrarrie. I do not think as such. They probably would be 
selected by the holders of the securities representatives and if the banks 
had enough securities , they might well have been very influential in it. 

Senator Torry. What I am getting at is, Do the big interests run 
the ball and vive the signals and hit ake the touc hdowns, or do they just 
1] 7 


run the ba 

Mr. Manarrie. One thine about the big interests in most of these 
railroad reorganizations, Senator, is that they have run from the 
property, have sold out pretty soon, as soon as they could somewhere 


near get out whole. 

Senator Tosry. Some of them are just joy riders: are they not? 

Mr. Manarriz. I wouldn't say that. If you are losing half your 
investment, vou are not ordinat ily ealled a JOY rider. 

Senator Torry. It is better to save 50 percent rather than save 
nothing. 

Mr. Marrarrie. They would be pleased sometimes to get 50 percent 
out of their investment ; yes, sir. 

Senator Torry. In the 1949 plan, did the Commission provide that 
stockholders of the reorganized company could vote for the first board 
of directors ? 

Mr. Manarrim. I do not reeall. I doubt it, but I do not recall, 
Senator. 

Senator Torry. Your 1949 plan provides that the majority of the 
first board ot directors ot the reorganized company will he selected 
by certain groups, committees and trustees for holders of various 
bonds of the old companies. Is that not right 4 

Mr. Manarrtie. I would expect it is, though I have no present recol- 
lection of it. 

Senator Torry. These groups, committees and trustees are composed 
very largely of insur: eee banks, trust companies, and their 
representatives, isn’t that the fact ? 

Mr. Manarrre. And essiacanindiioas 

Senator ‘Torry. Yes. 

Mr. Manarrire. Yes; I would think so. I think that ts correct. 

Senator Tosry. The financial institutions to which your Commis- 
SION pl: mn olves the power, by afhirms: itive vote or by veto, To ap point a 
majority of the first board of directors are all located in or near New 
York City, a thousand miles or more from the great Missouri Pacific 
system out in the Southwest. Isn't that the facet ¢ 

Mr. Manarrie. I am not too sure it is. And certainly, the St. 
Louis court would be looking for some local representation. I think 
actually there was some provision as to the number who should be 
located in the territory, Senator, but Lam not sure of that. 

Senator Torry. Do your 1949 reports in the Missouri Pacific case 
state the names of the various insurance companies, banks, and trust 
companies that would have such an important part in picking the 
first board of directors of the reorganized company ¢ 

Mr. Manarrte. I do not recall that it did, but I—you say it did not ? 

Senator Torry. I do not think so. 

Mr. Manarrre. I do not recall. 

Senator Torry. Those 1949 reports of your Commission in the 
Missouri Pacific case cover a total of 164 printed pages. Why couldn’t 
you find room in all those pages to set forth frankly the names of the 
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dozen or so financial institutions that would be given the power by 
affirmative vote or by veto to appoint most of the board of directors / 
Mr. Manarrte. Well, if we did not, it may have been because we 
could not then determine who, when the plan finally became etlective, 
or was put into effect, would be ina osition 1 to do that. 
Senator Tonry. Is it true that » names of these financial in- 
stitutions include some of the bige vest names in Wall Street / 
Mr. Mamarriz. Among th 
hi ”\ much ot the bonds hey Vv ould hay 5 he | when it came to be re- 
organized and how much weight they would have, I really do not know. 
Senator Tosry. I understand that the so aia institutional group 


uld have an important voice in picking the first board of di- 


t] 


g e Institutional committee: ves. sir. Now 
Ci 


at 
rectors consists of six of the biggest insurance companies in the 
country and a big Wall Street bank. Is that true? 

Mr. Mauarriz. I have no recollection of the number. 

Senator Topry. I am advised that this institutional group consists 

Metropolitan Life Insurance Co., the Prudential Life Insurance 
Co.. Insurance Co. of North America, New England Mutual Life In 
urance Co., Provident Mutual Life Insurance Co., the Mutual Benefit 
Life Insurance Co. and First National Bank of the City of New York. 
Those names do not appear in your long published reports, but those 
are the names in the so-called institutional group; are they not? 

Mr. Manarriz. I am sure some of them are, but I could not verify 
all of them. 

Senator Tonry. Would you be surprised if I asked you this ques- 
tion: Is it true that the institutional group altogether owns less than 
3 percent of i total capital liabilities of the Missouri Pacific lines? 

Mr. Manari That I do not know. 

Senator Pose. Would you be surprised if it were true? 

Mr. Manarrre. Again I think, as I said a wl hile ago, that the insti- 
tutions have been running from these railway estates. So the 3 per- 
cent might be accurate, I do not know how much it is. 

Senator Torry. Now let us get _ names of the big trust companies 
that would have important power, by affirmative vote or by veto, to 
pick some of the first board of directors under your 1949 reorganiza- 
tion plan for the Missouri Pacific lines. The big trust companies that 
would share in the control patronage are: Manufacturers Trust Co.. 
City Bank Farmers Trust Co., Empire Trust Co., Chemical Bank & 
Trust Co., and Bankers Trust Co. Is not that the fact ? 

Mr. Manarrte. I don’t say that. 

Senator Toney. Does it sound plausible ? 

Mr. Manarrm. I have no reason to doubt it if you have that list, 
but I have no recollection of it. 

Senator Toney. Is it true that none of these trust companies owns 
a single dollar of aoe Pacifie securities / 

Mr. Manarrm. That, I do not know. 

Senator Torry. Would you be surprised if they did not ? 

Mr. Mauarrtre. I would be surprised if they ‘owned in their own 
right any material holding. Most of them have trust estates for 
which the ‘vy look out that might have some holdings. 

Senator Tosry. Now, at the risk of repetition, Mr. Mahaffie, I want 
to ask you this: Do you think it is wholesome for a Government oifi- 
cial, whether a Commissioner or any other Government official, to 
have the power of patronage, to throw control of a huge railroad sys- 
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tem, for a day or a month or any period at all, to one set of financial 
institutions or another, as he may designate ? 

Mr. Manarrte. Well, as to the power, someone has to approve these 
lans—the court or the Commission, or the Federal Reserve or some- 
ody, and when they are approved, I assume that someone has to be 

designated as depositary and trustee and so on. We have attempted 
to meet the thing that perhaps you have in mind in a great many of 
these cases, I think all of them in recent years, by providing for com- 
petitive bidding on furnishing those services. 

Senator Torry. Here is how Justice Frankfurter’s opinion of June 
9 summarizes the control features of the Commission’s 1949 plan in 
the Missouri Pacific case; he says the Commission’s plan “directs 
financial power into new channels.” 

Is the Missouri Pacific case the only one where the Commission’s 
plan of reorganization “directs financial power into new channels”? 

Mr. Manarrtie. I don’t know what the Justice has in mind about 
new channels at all. 

Senator Torry. We’ll have to get him up here and ask him. 

Mr. Manarrie. Well, I would like to get the other eight members 
of the Court and see why they did not agree with him. 

(Discussion off the record.) 

Mr. Manarrir. I think it would be important if we are giving 
great reliance on the opinion of one Judge of the Court of nine, 
that we have some idea of why the other eight did not agree with him. 

It may be that there is merit on the other side. 

Rut getting back to the question: I don’t think it “e in the 
national interest that any Government authority, control, or patron- 
age in the sense of pi ilronagce, be e xere ised: b ut in the sense oe doing 
the work so it can be carried on; somebody has to be final about it. 

And, as I say, in this patronage area that you are discussing at 
the moment, we have attempted to meet that by requiring bidding 
on the services. And a trustee of an estate like that—I mean a trustee 
of a mortgage issued by an estate like this would get it by bidding 
« lower bid than his competitors. 

Senator Torry. Patronage is power, of course. 

Isn’t it a fact that in many of the other big railroad reorganizations 
during the last 15 years, the Commission has dispensed the same kind 
of patronage as we have been discussing in this Missouri Pacific case ? 

Mr. Manarrizx. Exactly as I we we have been, as to this patronage, 
for years requiring competitive bidding and bids on it are received 
and the work goes to the fellow that has the best price and has facili- 
ties to do it. 

Now, I don’t know what the criticism of that can be. But that is 
the way it is done. 

Senator Torry. Isn’t it also a fact that the Commission’s reports, 
which have dispensed this kind of power and patronage, rarely if 
ever name the names of the companies and institutions which get the 
power and patronage under the Commission’s reorganization ‘plans? 

Mr. Manarrre. How would we do it. We are requiring bidding, 
and it is determined after we put out the plan. We can’t name them. 
It would be a pretty smart man who could tell the First National 
Bank that it would bid lower than anybody else for handling an issue 
of bonds on Missouri Pacific. 
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Senator Tosry. In the 1949 plan for the Missouri Pacific system, 
the Commission did not set up a voting trust such as was provided 
for in the earlier Commission plans of 1940 and 1944. Is that correct ¢ 

Mr. Manarrir. That is my recollection. 

Senator Torry. But in 1949, the Commission did introduce other 
devices that would limit the right of stockholders to elect the board 
of directors. Isn’t that correct? 

Mr. Manarrie. I don’t recall what you have in mind about the 
stockholders not electing the board. The initial board, as I recall, 
would be set up subject to the approval of the Court but at the end 
of their first term, I don’t recall anything that would prevent the 
stockholders from electing their successors. 

Senator Tosry. In addition to giving certain financial ins stitutions 
the power of picking most of the board of directors, the Commission’s 

1949 plan prov ided that some of the directors would serve for 2 years 
and some for 3 years. 

Isn’t that right ? 

Mr. Manarrre. I do not recall that, but that is a not unusual pro- 
vision, as I said awhile ago. It is frequently put in a corporate set-up. 

Senator Tosry. In the past, the stockholders of the Missouri Pacific 
have been able to elect a full board of directors every year; but under 
the Commission’s 1949 plan, the financial ins stitutions, which get the 
power to pick a majority of the first board, would be sure of keeping 
control for at least 2 years, and maybe much longer. 

Isn’t that the real fact? 

Mr. Manarrtie. Well, I don’t know what financial institutions would 
pick the first board. As I recall, the various persons nominated them 
subject to the court’s approval, and the judge of that jurisdiction 
probably would be pretty careful that the controls stayed in that area. 

Senator Torry. Aren’t these provisions for 3-year directorships and 
voting control just a neat device to accomplish what used to be ac- 
complished by voting trusts and other schemes? 

Mr. Manarrir. Oh, no, Senator. 

Senator Torney. You say “No” to that? 

Mr. Manarrir. I say “No.” 

Senator Tosry. Justice Frankfurter, in his opinion of June 9 in the 
Missouri Pacific case, referred to the “far-reaching consequences” 
of the Commission’s reorganization pl: in, which, as he says, “directs 
financial power into new channels. 

He was referring to all these provisions and devices that would 
restrict the normal voting rights of security holders and would channel 
the power and patronage of railroad control into the big insurance 
companies and banks and trust companies. 

Isn’t that plain? 

Mr. Manarrir. Well, as I say, I do not know what he means by that. 

Senator Torney. That seems reasonable, doesn’t it? 

Mr. Manarrte. I don’t think in 1949 there was any particular new 
channel developed. 

Senator Tosry. At the last hearing on June 3, you testified that the 
Commission has never gone along 100 percent with any re organization 
plan presented by the big insurance companies.” 


7 Above, p. 130 
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Would you say the Commission has usually gone along about 90 
percent with any reorganization plan presented by the big insurance 
companies ? 

Mr. Manarriz. No. I would not undertake to estimate the 
percentage. 

Senator Tosnry. Have they very often gone along? 

Mr. Manarrie. Senator, I was just going to say I am not too sure 
that the insurance companies have presented very many plans. They 
have produced evidence. 

Usually the plan has been presented by the debtor or by the trustee 
in some cases. And then the insurance companies or savings banks 
and other interests would sometimes have an alternative to part of it, 
but not usually to the entire plan, and have suggestions for amend- 
ments and so on. 

Senator Toney. After you issue a reorganization plan under sec- 
tion 77 and the plan goes to the district court, where parties can raise 
objections to it, does the Commission appear in court and defend i 
plan against the objectors? 

Mr. Manarrie. No, sir. 

Senator Tosry. Isn't it a fact that the big defenders or proponents 
of your plans before the courts have »ften been the big insurance 
companies and banks and trust companies? 

Don’t you recall instances where they have gone in and defended 
the plan? 

Mr. Manarriz. I think the one you are talking about this afternoon, 
mainly, is the Missouri Pacific; the institutional investors did support 
the plan. 

Senator Torry. You say it was a fact in the Missouri Pacific case. 

Was it also a fact in the Denver and Rio Grande case and the St. 
Paul and Western Pacific cases ? 

Mr. Manarrire. I think that when the plan finally got to Judge 
Simms in the Denver case, the insurance companies, as I recall, still 
had some trouble with it. When it got on appeal from—I may be 
wrong about that. Certainly they supported it in the Supreme Court. 
And I think that is true of the Milwaukee case. 

Senator Tonry. And Western Pacific? 

Mr. Manarrie. I have no recollection of the Western Pacific. I 
think the RFC was the main supporter of our plan in the Western 
Pacific. 

Senator Torry. Before the courts, who were the principal defenders 
or proponents of your forfeiture decision in the Cotton Belt case? 

Mr. Manarrte. I don’t think that ever was tried in court, was it? 

Senator Toney. How about the Frisco case? 

Mr. Manarrte. I have no recollection of that. 

Senator Torry. Or the Rock Island case? 

Mr. Manarrie. I am not very familiar with the court proceedings, 
Senator. 

Senator Tonry. Can you name any reorganization case where the 
big financial institutions have been important parties, in which thos 
financial institutions opposed your plan and fought against your 
plan through the courts? 

Mr. Mauarrie. Some of the financial institutions represented, I 
think, by the institutional investors have sided with the Atlantic Coast 
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Line throughout that litigation; and they and the Atlanic Coast Line— 
well, they have supported—they have fought the side of the plan I 
was on, that is true. 

They have supported the plan that the Commission adopted. 

The committee which originally was an institutional committee, I 
think, like this committee you spoke of there, their holdings now are 
rather small. But they have appeared actively in support of the 
Commission’s plan. 

Senator Torry. Now, this is a rather involved statement. I will 
read slowly. 

Mr. Mahaflie, you have repea itedly testified that the main factor 
in railroad reorganizations is the estim: ite of future earnings: and at 
the last hearing on June 3, vou said it “perfectly clear” that the 
Commission cannot escape the anise o sabality of estimating future 
earnings (Transcript, pp. 208-209). 

Do you recall that? 

Mr. Manarrir. Well, I probably amplified it that the estimate must 
be based on the record made before us. 

Senator Toney. Now, attached to your letter to me dated June LO, 
1952, are memoranda which are supposed to compare es timated future 
earnings with actual subsequent earnings in the 15 largest reorganiza- 
tion Cases 

Let me read what your memoranda say in most of those cases : 

(@) In the Centr: al ot Georgia case, VOUP MemoranaduMd says “The 
Commission made no estimate of the normal future year.” 

(4) Inthe Chicago & Eastern Illinois case, your memoranduni says: 
“The Commission made no estimate.” 

(c) In the Chicago Great Western case. your memorandum says: 
“No precise estimate of future earnings was made by the Commission 
and it did not adopt the forecast of the debtor.” 

(7) In the Milwaukee case, your memorandum says: “The Com 
mission made no estimate.” 

(¢) In the Denver & Rio Grande case, your memorandum Says! 
“The Commission made no estimate for a future normal year.” 

(7) In the Minneapolis, St. Paul case, your memorandum says: 
“No estimate of future earnings was made by the parties or the 
Commission.” 

(7) In the Frisco case, your memorandum says: “The Commission 
made no estimate of future earnings.’ 

(A) Inthe Cotton Belt case, your memor: andum Says: “No estimate 

of future earnings was made by the Commission.’ 

(7) In the Western Pacific case. = memorandum Says: “No 
estimate of future earnings was made by the Commission. 

Mr. Mahaflie, how did your Commission manage to escape, in at 
least 10 out of 15 cases, the duty of estimating future earnings—a 
duty which you testified on June 3 was “inescapable” ? 

Mr. Manarrte. I am afraid we couldn’t escape it: though we made 
No exact estimate, but we have to authorize the securities, and have, 
in order to approve a plan, to approve the amount of fixed charges 
that can be carried. 


7 Above, pp, 102-104. 
™ Above, pp. 147—156 
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To that extent, we necessarily had to make an estimate, ae 
we may not have reduced it to the terms of actual money per yea 

I think the people who compared that had in mind an sataate in 
dollars. 

Senator Tory. Please tell me in simple words just how you manage 
to arrive at all these forfeiture decisions, without even making or 
adopting an estimate of future earnings ? 

Mr. Manarrime. I don’t think we would arrive at any decision 
without some kind of an estimate of future earnings. 

We might not reduce it to definite dollars per year; but we had to 
make an estimate in order to support the securities that were author- 
ized in the way of security coverage. 

Senator Toney. Of course, taking the language at par, your memo- 
randum says that in 10 cases there “we made no estimate of future 
earnings.” And that is above me. Your statement, in view of what 
you said before and say now, is above me. 

Now, at the risk of re petition, please explain to me in simple words 
why it is that in four or five cases the Commission did make or adopt 
an estimate of future coaieae but in at least 10 other cases it issued 
forfeiture plans without making or adopting any such estimate ? 

Mr. Mauarriz. Well, I don’t know that I could explain more than 
I have. 

It is possible that we had the kind of a record that facilitated 
normal year actual figures in the five cases that you have in mind. 

Senator Tosry. Do you think you can per form your duties under 
section 77 as interpreted by the Supreme Court without making or 
adopting an estimate of future earnings in eve ry case / 

Mr. Manarrir. Well, apparently, we have to the satisfaction of the 
courts and the Supreme Court in some of those cases that you referred 
to, Senator. 

Senator Tosry. Well, is it not elementary that in estimating the 
future of a railroad, you have to estimate what its future earnings 
are going to be before you rec capitalize ? 

Mr. Manarriz. You have to arrive at a basis that will support the 
securities you are going to issue. Now, whether you reduce it to a 
dollars per year normal year or not, that does not seem to me to be 
vital in that consideration. 

Senator Torry. Where estimates of future earnings do not appear 
in your official published reports, I had asked you to get estimates 
from the C winner files.” 

Do I understand from these memoranda that you have submitted 
that in at least 10 of the largest cases, no estimate of future earnings 
was made or adopted either in the published decisions or even in the 
Commission’s working files? 

Mr. Manarrie. Well, I didn’t get up this reply to you. 

I had the staff do that; and I assume that it covers all that is avail- 
able; but I made no personal investigation as to what the files con- 
tain—it sometimes runs 20,000 pages in one of these cases—— 

Senator Torry. Your letter to me, dated June 10, 1952, states that 
these 15 men 1ors inda were prepared by Assistant Director Boyden and 
Section Chief Baker of the Finance Bureau. 

Did you check over these memoranda before you sent them to me? 





™ Above, pp. 132-133. 
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Mr. Manarrir. Not as to the accuracy of the figures. 

Senator Tosry. Do Mr. Boyden and Mr. Baker have any responsi- 
bilities in the Missouri Pacific case ? 

Mr. Manarrir. Yes, sir. 

Senator Toney. Do you think the memoranda they have oa ared on 

-arnings and the memoranda Mr. Baker has supplie “1 on the Seaboard 
figures ; indic ‘ate that these two gentlemen are competent to handle the 
biggest railroad reorganization ‘matters in the country ? 

Mr. Mauarrie. Yes, sir. 

Senator Toney. You have complete confidence in their expertness 
in all railroad reorganization problems ? 

Mr. Manarriz. Oh, well—I don’t always agree with them if that 
is what you mean. They are very competent men in these matters; 
yes, sir. 

Senator Torry. Some of the memoranda prepared by Mr. Boyden 
and Mr. Baker refer to “capitalizing” various figures at certain per- 
centages. 

Could you explain to me in simple words just what is the meaning of 
such multiplications ¢ 

Mr. Manarrie. I don’t know what figure you have in mind, Senator. 

Senator Toney. The Boyden-Baker memoranda in five cases—Cen- 
tral of Georgia, Chicago & Eastern Illinois, Chicago Great Western, 
New Haven & Frisco—talk about capitalizing certain figures at 5 
percent, 

In two other cases—Western Pacific and Denver & Rio Grande—they 
talk about capitalizing certain figures at 5 percent and 4 percent. But 
in the Milwaukee case they talk about capitalizing figures at 4.7 per- 
cent and in the Minneapolis-St. Paul case at 414 percent. 

What explains the fact that these percentages vary all the way from 
4 to 5 percent / 

Mr. Mauarrir. I think the capitalization figure is usually arrived 
at—well, you know how the percent is arrived at; but the capi- 
talization may vary depending on the prospects of the property. 

Some properties ‘an be capitalized on a much lower capitalization 
basis than others. If you have stable—are faced with stable earnings 
and an established property, then perhaps a more marginal and 
speculative property should have different treatment. 

Senator Tonry. Again that stands in front of us, doesn’t it ? 

Mr. Manarrie. Yes, sir. 

Senator Torry. Does the Commission determine the percentage 
to be used in every case in constructing capitalization ¢ 

Mr. Manarrtr. No, sir, not as such, no. 

When the capitalization is approved and put out, then the percent- 
ages may be derived from the capitalization, but to st: . off and say 
that it will be capitalized at 5 or 4 percent as a figure, I don’t think, 
is ordinarily done. 

Senator Tosry. If you don’t make or adopt an estimate of future 
earnings, there is no figure to capitalize at any percentage; is there? 

Mr. Manarrie. Not as such, no. 

Senator Torey. Do you think that if the Commission were re- 
quired to spell out its estimate of future earnings in every case and 
spell out the exact percentage it applies in construc ting capitalizations, 
and if ths Commission were required to spell out the detailed step- 
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by-step reasoning by which it arrives at every forfeiture decision— 
do you think, then, the ae would be in a better position to under- 
stand and pass upon the propriety and soundness of these forfeiture 
decisions ? 

Mr. Manarrie. If we don’t make it clear to the court, of course, 
we ought to—the basis on which we arrive at the capitalization. 

Senator Toney. When you and I were children and went to school— 
and that doesn’t seem too very long ago—when we had a problem, 
the teacher would say “Go to the blackboard and show me how you 
got that answer.” And it always troubled me. It is important 
to know how we get these things. 

Mr. Manarrie. That’s right. 

Well, we undertake to make it clear to the court. Now, if we 
fail in that regard, we ought to try to improve the situation. 

Senator Toney. Who was the district judge who approved all 
three of your forfeiture decisions in the Missouri Pacifie case / 

Mr. Manarriz. Judge Moore has been in that case a long time. 
Whether he had charge of the first one, I do not reeall. Judge Davis 
used to have to do with reorganizations in that court. but I am sure 
Judge Moore has been in recent times in charge. 

Senator Toney. I understand Judge Moore has approved more 
of your forfeiture decisions and has approved the wiping out of more 
railroad securities than any other district judge in the whole country. 
Is that true? 

Mr. Mauarriz. That I do not know. 

Senator Toney. He approved your forfeitures in the notorious 
Cotton Belt case, did he not 4 

Mr. Manmarrire. Again I have no recollection of who the judge 
Wis. Judge Davis was active there in some of those cases. 

Senator Torry. In the Missouri Pacific and International-Great 
Northern—— 

Mr. Manarrir. That is all one case. 

Senator Tor rT. And the Frisco case, Judge Moore approved 
didn’t he? 

Mr. Manarrir. I don’t know. 

Senator Toney. Do you know of any other district judge in the 
whole country who has supported every estimate and every forfeiture 
by your Commission in as many as three different cases, involving 
three huge railroad systems / 

Mr. Manarriz. Offhand, I would say that I think Judge Barnes had 
charge of at least three in Chicago. I may be wrong about that. He 
was in, I think, the C. & E. I. and the Chicago & Northwestern, and 
possib lv also the Monon. But I am not too sure. I have not tried 
to check up on the judges much. 

Senator Tosry. Mr. Mahaffie, in view of the situation, T have just 
about 11 more questions I want to ask you and I will have them ready 
in the morning. 

In view of the fact : th at we will meet here in pretty long session, . 
it would be conve! t for you to be in here at 10 0’e Jock in the mornin 
to answer other munitions 

Mr. Manarrm. I ean be here at any time. If you have got them 
ready. I would rather go on now with them. 
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Senator Torry. I do not have them ready. 
sometime about 10 or 11 o’clock. 

Mr. Manarrie. If you will tell me you will limit it to 11. 

Senator Torry. I will say I will limit it to 11, perhaps 1114. 

Mr. Manarrir. Give me a bond on that and we will eall it fair 
enough. 

Senator Tosry. Well, I tell you, I hope my word is good. 

Mr. Manarrie. I am sure it is, Senator. 

Senator Toney. Thank you very much. Nine-thirty in the morning 
inthisroom. Thank you very much. The hearing stands adjourned. 

(Whereupon, at +: 25 p.m. the meeting was adjourned, to reconvene 
at 9:30 a. m., Wednesilay, June 25, 1952.) 


I will have them ready 
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WEDNESDAY, JUNE 25, 1952 


Untrep Srares Senate, 
ComMItTer ON INTERSTATE AND ForeiGN CoMMERCE, 
Washington, D. @. 

The committee met, pursuant to adjournment, at 9:30 a. m., in room 
G-—16 of the Capitol, Senator Charles W. Tobey, presiding. 

Present: Senator Tobey. 

Senator Tosry. Let us come to order, please. 

Mr. Mahaflie, the 1946 reports of this committee pointed out that 
some railroads in reorganization are not bankrupt at all in any 
ordinary sense; and we pointed out two such railroads in particular: 
the Cotton Belt and the Gulf Coast Lines.” 

In 1947 the Cotton Belt was actually brought out of bankruptcy 
without any forfeitures, merely by reac ‘hing certain adjustments of its 
obligations, particularly those which were owing to its parent com- 
pany, the Southern Pacific. Is that not correct ? 

Mr. Manarriez. That is correct, yes, sir. 

Senator Torry. In the case of the Gulf Coast Lines, none of its 
bonds are in default, either for principal or interest; yet the road is 
still in bankruptcy. Is that not correct? 

Mr. Manarrir. That is correct. I think it is correct as to the 
bonds. It is still in bankruptcy. 

Senator Torry. The Commission’s 1949 plan of reorganization 
recognized that the stock of the Gulf Coast Lines has considerable 
value—even more value than the stock of many railroads that are 
not in reorganization at all. Is that not right? 

Mr. Manarrtr. Yes, sir. 

Senator Tosry. The only unpaid debt of the Gulf Coast Lines is 
an obligation of about $20 000.000 to its parent company, the Missouri 
Pacific. Is that not correct ? 

Mr. Manarrir. It has the bonds, of course. Probably you have 
in mind the only debt other than its outstanding bonds. 

Senator Toney. That is right. Current bonds. 

Mr. MaAnarrtr. Except current obligations. 

Senator Toney. There is $20,000,000 of intercompany debt. 

Mr. Manarrte. That is correct. But that is in addition to the 
long-term bonds and current obligations. You asked if that is the 
only debt. 

Senator Torry. Is it not within the power of the Commission to 
propose an adjustment of this intercompany debt, such as was ap- 
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proved in the Cotton Belt case, which would enable the Gulf Coast 
Lines to get out of bankruptey | ¢ 

Mr. Manarrie. I doubt if it is. It is a matter for the courts, 
Senator, as to whether property ¢ ‘an be dise hi irged, One subsidiary 
of the Missouri Pacific has been discharged by the court, when it 
was able to pay its debts. That was the Missouri-I]linois. And it 
is no longer in bankruptcy. That same thing, I think, has been 
suggested and brought to the court as to the Gulf Coast Lines, but 
itisa ql iestion for the court. 

Senator Torry. Yes. 1 think naturally the courts would look 
favorably upon any recommendation the ICC made. 

Mr. Manarrire. Some courts do and some do not. 

Senator Torry. Then they ought to learn something. 

Mr. Manarrim. We long ago learned not to volunteer advice to 
courts. We were threatened with conte Mpt a time or two for doing so. 

Senator Toney. You are specialists and they are not. They handle 
general matters, you handle these matters in principle. If you are 
confirmed—I might better say when you are confirmed—will you 
assure this committee that you will make every conscientious effort 
within your power to get this prosperous railroad out of bankruptcy 
in the speediest possible way’ That is a desideratum, to get them 
out of bankruptey if you can. 

Mr. Manarrie. Certainly. If something comes that is within—if 
a proposal comes that is within our power and it is feasible to bring 
it out of bankruptcy, of course I want it out of bankruptey. 

Senator Topry. Mr. Mahaflie. we have discussed case after case 
where the Commission has wiped out railroad securities on the basis 
of estimates of future earnings that turned out to be much too low. 
If you are confirmed, can you assure this committee that you will 
conscientiously strive with all the facts and power at your command 
to avoid any unnecessary forfeitures in the future / 

Mr. Manarriz. Certainly. However, Senator, I have tried to make 
it clear that I have not favored forfeiture as such in any case. I] 
have this morning before me some figures that might be of interest 
to vou along the oa we have been talking about. 

Senator Torry. I would be glad to have them. May I finish the 
que tion first / 

Mr. Manarriz. Yes. 

Senator Toney. Just as you prefer. 

Mr. Manarriz. I was going to cite the Denver & Rio Grande, and 
call attention to vhat some of the creditors received in that reorganl- 
zation. We discussed it a little yesterday. As of a recent date what 
was received by certain creditors was worth only 8 percent of the 
amount of their claim. That is a creditor. When a creditor is 
getting only 8 percent, and that is all the securities he got are worth, 
it is prey difficult under the decisions of the court and the statute 
ve administer, to say that there is anything left over for people who 

re junior tohim. That is true right through. 

I did not know the Bureau had it, but this morning one of the staff 
Ly rought me ti abul: itions of the whole eroup of reors ganized Vi allroads. 
The only one, according to these computations, where the junior credi- 
tors come out with substanti; ally the full amount of their claim, even 
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now, is the Gulf, Mobile & Ohio. Many of them run down to 10, 
12, 20 percent of their claim that they could realize now. 

Senator Tonry. Is that a part of the Missouri system ¢ 

Mr. Manarrtz. No, sir. It is an independent road. It lately ac- 
quired the Alton in a reorganization proceeding. 

Senator Torry. It is Gulf, Mobile & Northern ? 

Mr. Manarriz. It was at one time Gulf, Mobile & Northern. 

Senator Topry. It is the same road under another name? 

Mr. Manarrizr. Yes.: First it acquired the Mobile & Ohio and then 
the Alton. 

Senator Torry. You have taken pride in the achievement of the 
Commission in bringing about reductions of funded debt and interest 
charges. If you are confirmed, can you assure this committee that 
you will exert every influence within your power to bring about the 
use of cash in the treasuries of railroads undergoing reorganization, 
now and in the future, to reduce their debts and to stop further 
interest charges from piling up on those debts? 

Mr. Manarrir. So far as we have to do with it, where the cash can 
be so spent to advantage and without harm to the property, I always 
am for reducing debt and fully expect to continue that policy. 

Senator Torry. I am sure of that. You recall when Mr. Guy 
Thompson came before this committee 2 or 3 years ago he was sub- 
mitted to criticism because, with the large amount of cash he had 
failed to buy more bonds. Do you recall that ? 

Mr. Manarriz. Yes, sir. 

Senator Tosry. The principle, I think, is sound. In 1948, the Con- 
gress enacted section 208 of the Bankruptcy Act, which was the Reed 
amendment to the Mahaflie bill. We tried in that law to avert unnec- 
essary forfeitures and to provide for the reasonable use of cash to 
retire debts at a discount. If you are confirmed, can you assure this 
committee that you will conscientiously strive to carry out the new 
policies contained in that legislation ¢ 

Mr. Manarrie. Certainly I will strive to do that as to any legis- 
lation that Congress passes. But I should call attention to the fact 
that the Commission has been given no jurisdiction as to the aequi- 
sition of debt by the trustee while the trusteeship is going on, Senator, 
under the act you refer to. 


, he 


Senator Toney. I have asked you a great many questions over the 
past several weeks, and I have asked you to furnish various tabu- 
lations and other data. In all candor, I have been disappointed to 
find that in many respects you do not know or do not remember the 
facts in many of these tragic forfeiture cases. And I have been 
disappointed to find that some of the data you have submitted is 
not entirely clear and sometimes not entirely responsive to my requests. 

If you are confirmed, can you assure me that you will conscientiously 
cooperate with all efforts of this committee to keep properly informed 
of the Commission’s work, particularly in the field of railroad 
reorganizations ¢ 

Mr. Manarriz. Certainly. I do not think that I have ever failed 

furnish any information, Senator. 

Senator Torry. In conclusion, this is a half question—and you 
might say, as Shakespeare did, “For this relief, much thanks”—in 
conclusion, | want to give you some assurances. We, the committee, 
intend to keep a watchful eye on the Commission. 
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We assure you that we will especially watch the Commission’s 
conduct in pending and future railroad reorganization cases. With 
that admonition and kindly word my questions are through. 

I want to thank you for your courtesy and willingness to answer 
all questions. I think you answered them as frankly as you can. 
Some of them are buttressed by facts which you secured for me. Now 
will you go ahead. 

Mr. Maunarrtr. I have nothing further. You have very graciously 
per mitted me to call attention to the fact that starting with the Denver 
& Rio Grande, where what a junior creditor rec eived in reorganiza- 
tion is now—the most junior creditor—worth only 8 percent of his 
claim. And through the whole list the only one where a creditor is 
even now substantially whole is, as I said, the Gulf, Mobile & Ohio. 

In some cases the percentage is around 10, 20, 60, and so on. 

Senator Tosser. What has become of the old Norfolk & Southern 
road ¢ 

Mr. Mauarrie. It was reorganized in receivership perhaps 10 or 
12 years ago, and has been operating since under the new management. 

Senator Toney. The Ontario & Western is a total loss, is it not ? 

Mr. Mauarrie. It is substantially. Very recently a tentative sale 
of that property has been made to new interests. ‘The trustee called 
on me sometime ago with some of the other representatives. They 
hope to rehabilitate it. 

Senator Tosry. It has been a terrible disappointment over the years. 

Mr. Manarrte. The creditors, stockholders, everybody concerned 
has suffered. The creditors will be out in that case, practically. 
They will get very little for their bonds. 

Senator Toney. What is the present status of the Boston & Maine 
reorganization ? 

Mr. Manarrie. It is pending hearing. 

Senator Tonry. Has a date been assigned as yet? 

Mr. Manarrie. A date has not been assigned. Yesterday counsel 
for the Boston & Maine, and representatives of the protestants and of 
some other parties, came to see me about a possible compromise which 
would terminate the litigation. Whether they will work it out I do 
not know. In the meantime apparently no one is anxious to go ahead 
with the hearing. That was only yesterday. 

Senator Tosry. I just asked because of the local color and local 
interest up there. I knew it would come first-hand. 

That concludes my questioning. Thank you. 
(Whereupon, at 9:40 a. m., the meeting was adjourned.) 
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